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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9CFR Part3
[Docket No. 80-040]
RIN 0579-AA20

Animal Welfare; Standards

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations for the humane handling,
care, treatment, and transportation of
dogs and cats, and nonhuman primates,
by completely revising and rewriting
those regulations. This proposed rule

is a revision of a proposed rule
previously published in the Federal
Register on March 15, 1989. The revised
proposed rule reflects our consideration
of the approximately 10,700 comments
received in response to that proposal,
our experience in administering and
enforcing the regulations, and our
ongoing consultation with the U.S.
Department of Health and Human
Services and other interested agencies.
The effect of this action would be to
update the regulations, to make them
more consistent with other Federal
regulations concerning the handling,
care, treatment, and transportation of
these animals, and to comply with the
amendments to the Animal Welfare Act
(7 U.S.C. 2131, et seq.), enacted
December 23, 1985. Rewriting the
regulations is also intended to make
them easier to understand, thereby
increasing compliance and making them
more effective.

DATES: Consideration will be given only
to comments received on or before
October 1, 1990.

ADDRESSES: To help ensure that your
written comments are considered, send
an original and two copies to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, P.O. Box 1839,
Hyattsville, MD 20788. Please state that
your comments refer to Docket No. 90—
040. Comments received may be
inspected at the APHIS Public Reading
Room, Room 1141, U.S. Department of
Agriculture, 14th Street and
Independence Avenue SW.,
Washington, DC, 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT:
Dr. R.L. Crawford, Director, Animal
Care Staff, Regulatory Enforcement and
Animal Care, APHIS, USDA, Room 269,

Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8790.

SUPPLEMENTARY INFORMATION:

General Background and Statutory
Information

The Animal Welfare regulations {the
regulations) are contained in title 9 of
the Code of Federal Regulations, chapter
1, subchapter A, parts 1, 2, and 3. Part 1
provides definitions of the terms used in
parts 2 and 3. Part 2 sets forth the
administrative and institutional
responsibilities of regulated persons
under the Animal Welfare Act (7 U.S.C.
2131 et seq.) (the Act). Part 3 provides
specifications for the human handling,
care, treatment, and transportation, by
regulated entities, of animals covered by
the Act. Subpart A contains the
regulations concerning dogs and cats;
subpart B contains the regulations
concerning guihea pigs and hamsters;
subpart C contains the regulations
concerning rabbits; subpart D contains
the regulations concerning nonhuman
primates; subpart E contains the
regulations concerning marine
mammals; and subpart F contains the
regulations concerning other
warmblooded animals. The regulations
are issued and enforced by the Animal
and Plant Health Inspection Service
(APHIS), of the United States
Department of Agriculture (USDA),
under authority of the Act, as amended.

On December 23, 1985, extensive
amendments to the Act were enacted
(see Pub. L. 99-198, “The Food Security
Act of 1985.") Among other things, the
Act directs the Secretary of Agriculture
to promulgate standards to govern the
humane handling, care, treatment, and
transportation of animals by dealers,
research facilities, and exhibitors, for
exercise of dogs, and for a physical
environment adequate to promote the
psychological well-being of nonhuman
primates. In order to comply with the
amendments to the Act, APHIS has
published revisions of parts 1 and 2 and
has published a proposal to amend part
3, as discussed below.

Proposals to amend parts 1 and 2 of
the regulations were published in the
Federal Register on March 31, 1987 (52
FR 10292-10298, Docket No. 84-027, and
52 FR 10298-10322, Docket No. 84-010,
respectively). We solicited comments for
a 60-day period, ending June 1, 1987. The
comment period was twice extended,
ending on August 27, 1987. We received
7,856 comments, many of which stated
that it was difficult to comment upon the
proposals to amend parts 1 and 2
independently of our proposal to amend
the standards in part 3. In response to
comments, we published revised
proposals on parts 1 and 2, along with a

proposed rule to amend subparts A, B,
C, and D of part 3, on March 15, 1989 (54
FR 10822-10835, Docket No. 88-013; 54
FR 10835-10897, Docket No. 88-014; and
54 FR 10897-10954, Docket No. 87-004,
respectively).

We solicited comments on the
interrelationship of parts 1 and 2 with
part 3 for a 60-day period, ending May
15, 1989. Approximately 5,600 comments,
received or postmarked by that date,
were considered in preparing final rules
for parts 1 and 2. (Any that also
pertained to part 3 were considered as
responding to the proposal to amend
part 3.) These final rules to amend parts
1 and 2 were published in the Federal
Register on August 31, 1989 (54 FR
36112-36123, Docket No. 89-130, and 54
FR 36123-36163, Docket No. 89-131,
respectively).

Most of our proposal with regard to
part 3 dealt with revisions to the
standards, based on our experience
enforcing the regulations. We also
proposed certain significant additions to
the regulations, based on our mandate
under the 1985 amendments to the Act.
For example, we made significant
additions to the regulations, regarding
the exercise of dogs and regarding a
physical environment necessary to
promote the psychological well-being of
nonhuman primates. We solicited
comments on the proposal to amend
part 3 for a 120-day period, ending July
13, 1889. A total of 10,686 comments
were received in time to be considered.
Included among the recommendations
we received in response to the proposed
rule were those submitted by the U.S.
Department of Health and Human
Services (HHS), with whom we have
continued our ongoing consultation. Of
the comments received, 623 were from
dealers and exhibitors, 2,890 were from
the research community, and 7,173 were
from members of the general public. We
included comments received from
humane societies and groups
representing the public in the areas of
animal welfare and animal rights with
comments received from the general
public. Of the total number of commen!s
received, the overwhelming majority
were in response to our proposed
changes regarding subparts A and D.

Upon review of the comments
regarding subparts B and C, we
determined that in general our proposed
revisions of those subparts were
appropriate, with some minor
modifications. On July 16, 1990, we
published a document making final the
proposed amendments to part 3 that
pertain to subparts B and C (55 FR
28879-28884, Docket No. 89-175).
However, we believe that because of the
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nature of the comments received in
response to our proposed amendments
regarding subparts A and D, and on our
ongoing consultations with other
Federal agencies, it is appropriate for us
to make certain major modifications to
our March 15, 1989, proposal, and to
issue a revised proposal regarding those
subparts. These changes, discussed
below, have been incorporated in this
revised proposed rule.

Comments raising objections or
suggesting changes to the proposed rule
are discussed below in this
supplementary information. Due to the
length of this document and the scope of
the issues addressed, subheadings are
provided in the supplementary
information to guide the reader through
the material. Section numbers are used
in the subheadings wherever possible to
further assist the reader. We have made
a number of changes to our March 15,
1989, proposal in this revised proposed
rule. Those changes are explained in the
supplementary information below. We
continue to believe that the remaining
provisions are necessary to ensure the
health and well-being of the animals in
question, and we have included these
remaining provisions in this revised
proposal without change, except to
make certain nonsubstantive wording
changes for clarification.

In our discussion of the comments
received, we refer both to the proposed
rule published March 15, 1989, and to
this revised proposed rule. In order to
assist the reader in distinguishing
between these two documents, we use
the terms “proposed,” “proposal,” or
“original proposal” when referring to the
March 15, 1989, proposed rule. We use
the terms “revised proposal" or
“revision" when referring to this revised
rule. When referring to the existing
regulations in 9 CFR part 3, we refer to
the “current regulations.”

For purposes of discussion, when we
refer in this document to our proposed
changes to part 3, we will be referring
only to the proposed changes to
subparts A and D. Additionally, various
provisions in this revised proposal
indicate that specified functions will be
carried out by the Administrator. It
should be noted that the regulations
define "Administrator” as meaning the
Administrator of APHIS, or any other
APHIS official whom the Administrator
delegates to act in his stead.

Consultation and Cooperation With
Other Federal Departments, Agencies, or
Instrumentalities

The amendments to the Act direct the
Secretary of Agriculture to

consult and cooperate with other Federal
departments, agencies, or instrumentalities
concerned with the welfare of animals used
for research, experimentation or exhibition,
or administration of statutes regulating the
transportation in commerce or handling in
connection therewith of any animals when
establishing standards pursuant to section
2143 of this title and in carrying out the
purposes of this chapter.

(Section 1757, 99 Stat. 1649, Pub. L. 99-198,
amending 7 U.S.C. 2145(a)

Accordingly, we consulted with the
United States Department of the
Interior, U.S. Fish and Wildlife Service
(USFWS), which regulates
transportation of wild birds and animals
into the United States.

The amendments also specifically
direct the Secretary of Agriculture to
“consult with the Secretary of Health
and Human Service prior to issuance of
regulations.” (See section 1757, 99 Stat.
1649, Pub. L. 99-198, amending 7 U.S.C.
2145(a).) The Department of Health and
Human Services, through the Public
Health Service (PHS), National
Institutes of Health (NIH), currently
issues guidelines on the care and use of
animals studied in biomedical research.
The animals include dogs and cats,
guinea pigs and hamsters, rabbits, and
nonhuman primates. These NIH
guidelines are contained in a document
entitled “Guide for the Care and Use of
Laboratory Animals” (NIH Guide or
Guidelines).! The NIH Guide is widely
accepted by scientific institutions as a
primary reference on animal care and
use. Compliance with the NIH Guide is
not mandatory except to obtain NIH
funding, but most research laboratories
in the United States do comply. While
the Animal Welfare Act and regulations
address a broader range of activities
and facilities than the NIH Guide,
Congress’ intent, as expressed in the
legislative history, in requiring
consultation with HHS is to ensure that,
whenever possible, the regulations and
the NIH Guidelines are consistent:

The Conferees expect the Secretary of
Agriculture to have full responsibility for
enforcement of the Animal Welfare Act.
However, the Conferees also recognize that a
portion of the nation’s research facilities fall
under regulation from more than one agency.

' The NIH Office for Protection from Research
Risks publishes another document called the
“Public Health Service Policy on Humane Care and
Use of Laboratory Animals,” under authority of the
Health Research Extension Act of 1985 (Pub. L. 99-
158, November 20, 1985). However, the guidelines in
that document concern mainly the use of
tranquilizers and other drugs on animals being used
in research, appropriate pre- and post-surgical
veterinary care for animals being used in research,
and the organization and operation of animal care
committees. These subjects are not covered in this
proposal, as we therefore do not discuss these NIH
requirements in this document.

While the legislative mandate of each agency
is different, and they may regulate different
aspects of animal care, it-is hoped that the
agencies continue an open communications
to avoid conflicting regulations wherever
possible or practice. [sic]

(See Conference Report, “"Congressional
Record” of December 17, 1985, at page
H12422.)

We have attempted in these proposed
regulations to satisfy that intent, while
at the same time being mindful of our
responsibility to provide for the humane
care, handling, treatment and
transportation of various animals. To
achieve this goal, we consulted
extensively with NIH representatives
concerning standards for the humane
care, handling, treatment, and
transportation of dogs and cats, guinea
pigs and hamsters, rabbits, and
nonhuman primates. We reviewed our
existing regulations in conjunction with
the NIH Guidelines. In addition, we
considered comments raised by member
agencies of the Interagency Research
Animal Committee, which is comprised
of Federal agencies that conduct
research using animals. We also
consulted with experts and professional
organizations and sought their
recommendations on appropriate
standards to accomplish our goal. After
considering all this information, we
proposed extensive revisions to the
regulations in 9 CFR part 3, subparts A,
B, C, and D. In many cases, we proposed
regulations substantially identical to
current NIH Guidelines. That is because,
in these cases, we believe the NIH
Guidelines are appropriate and
adequate to provide for the humane
care, handling, treatment, and
transportation of the animals in
question. In other cases, we proposed to
adopt different standards. In this revised
proposal, we will discuss proposed
changes on a subpart-by-subpart basis.

General Comments

Many commenters expressed general
support for the proposed provisions; and
for more stringent regulations in general.
Several commenters stated that they
favored more specific, rather than
general standards. A very large number
of commenters supported the proposed
provisions that would establish
requirements for increased space for
animals. A very large number of
commenters also supported exercise for
laboratory animals.

Conversely, a very large number of
commenters opposed more stringent
regulations, and part 3 in general. Many
commenters recommended that no
changes be made to the current
regulations. A very large number of
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commenters stated that the proposed
standards for part 3 exceed statutory
authority and are inconsistent with
Congressional intent. A large number of
commenters asserted that the proposed
regulations go beyond ensuring the
humane care and use of animals. In this
revised proposal, as in the original
proposal, APHIS's satutory authority for
the proposed regulatory amendments is
set forth in the supplementary
information, under the headings
“General Background and Statutory
Information” and “Statutory Authority
for This Proposed Rule.” Based on the
statutory authority set forth, we believe
that ample authority exists for this
revised proposal.

A large number of commenters
opposed exercise requirements for
animals on the grounds that they would
be so expensive they would be
prohibitive. While we are acutely aware
that the economic impact of regulatory
changes is of great importance to
regulated entities, we do not consider
dismissal of exercise requirements a
viable option. We believe that such
requirements are necessary, both for the
well-being of the animals and to meet
our statutory obligations. However, we
believe that certain of the modifications
we have included in this revised
proposal, discussed below in this
supplementary information, will meet
the needs of the animals in question,
and will in certain cases reduce the
potential economic impact on regulated
entities.

Many commenters urged a close
correlation between the proposed
regulations and NIH Guidelines. A small
number of commenters stated that
APHIS failed to coordinate with the
Secretary of HHS in issuing the
proposed rule. A large number of
commenters stated that the proposed
standards would radically alter
established PHS and NIH policies.
Several commenters stated that the NIH
Cuide is not a substitute for animal
welfare standards and should be used
only to assist institutions in animal care,
not to replace compliance with animal
welfare regulations. Many more
commenters asserted that the legislative
history of the 1985 amendments to the
Act indicates that APHIS's authority is
limited to promulgating regulations that
are consistent with the guidelines
contained in the PHS Policy. As noted in
this supplementary information in
Footnote 1, the PHS Policy is not directly
relevant to the standards in part 3.
However, we believe it is appropriate to
address in this preamble the
relationship between the regulations
and NIH Guidelines. Section 15(a) of the

Act requires that the Secretary of
Agriculture consult and cooperate with
other Federal agencies in establishing
standards, and consult with the
Secretary of HHS before issuing
regulations (7 U.S.C. 2145(a)). We have
continued the consultation described in
the supplementary information
accompanying the original proposal (52
FR 10898), in an effort to coordinate our
requirements wherever it is consistent
with our statutory mandate to do so. We
believe that this revised proposal
resolves all of the issues raised by HHS
in response to our original proposal.

A small number of commenters urged
that we consider allowing research
facilities to comply with either the
Animal Welfare regulations, the PHS
Policy, Food and Drug Administration
regulations, or the American
Association for the Accreditation of
Laboratory Animal Care (AAALAC)
accreditation standards. This is not a
viable option. All those who are subject
to the Act must comply with its
provisions. That also includes
compliance with regulations and
standards that we are required to
promulgate. Those who are regulated
are not provided with the option to
choose the regulations that would apply
to them, and we do not have the
authority to offer such a choice.

A large number of commenters stated
that it is not scientifically valid to adopt
as Federal regulations all of the
elements currently proposed to be
adopted from the NIH Guidelines. In
some cases, the proposed standards that
were based on NIH Guidelines have
been modified in this revised proposal.
These changes are discussed throughout
this supplementary information. In the
remaining cases, specifically minimum
space requirements for cats and
nonhuman primates, we have found
from our experience enforcing the
regulations that the standards we have
proposed are necessary minimum
standards for ensuring the well-being of
the animals in question.

A very large number of commenters
stated that the proposed regulations are
not supported by scientific
documentation, that they are arbitrary
and capricious, and that they provide no
evidence either that the existing
standards are indequate or that the
proposed standards will be of benefit to
the animals’ welfare. Many commenters
recommended that the proposal be
rewritten to reflect available scientific
information and current professional
consensus. A smaller number of
commenters expressed the opinion that
APHIS does not have the technical
competence to promulgate the proposed

standards. Under the Act, we are
required, among other things, to
establish standards to provide for the
exercise of dogs and psychological well-
being of nonhuman primates.
Predictably, these two areas generated
the most controversy over how existing
scientific data should be interpreted in
establishing regulations. In our proposal,
we set forth provisions designed to meet
our statutory mandate, as well as setting
forth other proposed changes to the
regulations, based on over 20 years of
enforcing the regulations, and on
additional evidence available to us. We
then invited comments and analysis of
those provisions. We have carefully
reviewed all of the information and
recommendations we received in
response to our proposal. Included in
this information, in many cases, was
persuasive evidence that certain
modifications to our original proposal
were warranted. We have accordingly
made such modifications in this revised
proposal, as discussed below. We
believe that this revised proposal
incorporates the most compelling
scientific data available to us. We are
now providing the public the
opportunity to review and comment on
the provisions we are proposing. We
will consider all comments-received,
and will make whatever changes are
warranted in developing a final rule.

A small number of commenters
recommended that separate standards
be established for research, dealer, and
exhibitor facilities. A small number of
commenters recommended further that
separate standards be established for
different types of facilities within those
three categories. While provisions do
exist in the regulations to ensure that
the standards in part 3 do not interfere
with approved research, in general we
do not believe that separate standards
for different types of facilities would be
appropriate. The Act requires that we
establish minimum standards for the
humane care and well-being of animals.
The fact that the current and proposed
standards are minimum inherently
makes them applicable to each type of
facility.

A large number of commenters stated
in general that the scientific community
is highly motivated to maintain the best
possible laboratory animal care,
because it is essential for human
reasons and to ensure productivity and
accuracy. We agree that humane
treatment of animals used in research
promotes both the well-being of the
animals and the research value of the
activities conducted. The standards set
forth in part 3 of the regulations are
minimum standards necessary for the
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well-being of animals housed, held, or
maintained at any of the various
categories of regulated entities. We
encourage and applaud treatment of
animals according to standards in
excess of the minimum. However, asg
discussed above, we do not consider it
appropriate or warranted to establish a
separate set of standards for each type
of regulated entity.

Many commenters asserted that the
proposed standards consisted of rigid
engineering standards, rather than
performance standards, and that such
rigid standards are contrary to the
directives of Executive Order No. 12488.
Many commenters stated that the
preposed standards would interfere
with research due to their rigidity, and
would not allow the flexibility and
innovations-necessary for the optimal
care and treatment of animals. A
number of commenters recommended
that each section of the propesed
regulations begin with a statement of the
objective to be achieved, rather than the
method of achieving it, to allow for
flexibility and innovation. In proposing
the standards in our original proposal,
we attempted to set forth performance
standards where we considered them
appropriate. We then invited comments
on each of the standards proposed.
Based on the comments received, we
have made, in this revised proposal,
certain significant medifications. We
have made these modifications with the
goal of establishing performance
standards that allow for flexibility and
innovation, that are enforceable, and
that ensure the health and well-being of
the animals in question.

We do not agree that the regulations
will interfere with research. The
regulations provide for departures from
the standards and regulations at
research facilities, if specified and
justified in the proposal to conduct the
activity and approved by the facility’s
Committee (§ 2.38(k}{1)).

A small number of commienters
expressed concern that the propesed
regulations would result in research
being conducted overseas, due to the
added burdens and expense imposed
upoen the research community. A number
of commenters stated that, by impeding
biomedical research in the United
States, the proposed regulations would
permit our competitors to overtake and
surpass the lead we have enjoyed in
biotechnology. Many commenters also
stated that many of the proposed
provisions would be used to eliminate
animals from biomedical research.
Several commenters stated that cost of
compliance is not a Congressionally

mandated consideration in the adoption
of new regulations.

We do not believe a significant
amount of research activities would be
conducted in countries other that the
United States as a result of the
regulations set forth in the revised
proposal. We also do not perceive that
Congress of HHS would provide Federal
funds for research conducted abroad to
avoid the requirements of the Animal
Weifare regulations. Similar concerns
were raised in 1966 and 1967 when the
Act was first enacted, and regulations
were promulgated to implement it.
History has shown that these concerns
were not borne out. To the contrary,
tremendous advances in human and
animal health have been made possible
through continued support for
biomedical research. The 1985
amendments to the Act impose specific
requirements upon research facilities.
Some costs will necessarily be
associated with these changes. In
enacting the amendments, Congress
specifically found that the use of
animals is instrumental in certain
research and education (7 U.S.C.
2131{b}). Congress also determined that
the benefit to society of providing for the
humane care and use of animals in
research justifies its attendant costs. We
believe that the provisions of this
revised proposal would effectuate the
intent of Congress without imposing an
unnecessary, unreasonable, or
unjustified financial burden.

A large number of commenters stated
that APHIS failed to show a rational
connection between the proposed rule
and the Agency record. We have been
charged with the responsibility of
administering and enforcing the Animal
Welfare Act, and implementing
regulations, since the Act was enacted
in 1966. The proposed amendments to
the regulations reflect our many years of
experience in implementing the Act and
additional expert information available
to us. We have determined where
additional regulatory requirements are
needed to ensure that the safeguards
intended by the Act are provided and to
promote animal welfare. Based on
information submitted in response to our
request for comments regarding the
proposed rule, we have revised certain
of the provisions in the proposal. We
believe that the provisions of this
revised propesal, if implemented, would
assist us in enforcing the Act and in
preventing circumvention of its
requirements,

Many commenters stated that the
proposed regulations contain too many
“loopholes™ that allow facilities to
interpret or circumvent standards, even

though this is what Congress intended to
avoid with its 1985 amendments to the
Act. Throughout this rulemaking
process, we have remained cognizant
that section 13(a)(6) of the Act prohibits
the Secretary from interfering with
research design or the performance of
actual research. Accordingly, the
regulations provide to research facilities
exceptions from the standards in part 3,
when such exceptions are specified and
justified in the proposal to conduct the
activity.

Many commenters addressed in
general the minimum space
requirements set forth in the proposal.
Of the commenters addressing these
provisions, approximately half stated
that the proposed requirements were
insufficient. The other half stated that
the proposed provisions would increase
the space requirements in excess of
what is required. The proposed
minimum space reguirements were
based on analysis of a number of
factors, including out experience
enforcing the regulations, expert
advisory recommendations, and
consultation with other Federal
agencies. The proposed requirements
were based on the best information
available to us. Upon review of the
information submitted to us in response
to the proposed rule, and based on our
ongoing consultation with other Federal

. agencies, we have revised ecertain

provisions in the proposed rule
regarding minimum space requirements.
We believe the revised provisions are
appropriate to ensure the health and
well-being of the animals contained in
the enclosures.

One commenter requested that the
proposed regulations allow for the use
of existing eages until they need
replacing. The commenter recommended
that upon replacement of cages, it be
required either that the replacement
cages comply specifically with the
amended regulations, or that they be
subject to the judgment of the attending
veterinarian. We are making no changes
based on these comments. In the revised
proposal, we are proposing to amend the
current provisions regarding space
requirements for cats and for nonhuman
primates, and to add height
requirements for primary enclosures for
dogs. Based on our experience enforcing
the regulations, we believe that the well-
being of these animals requires that
these amendments be implemented as
soon as practically possible. We
therefore do not believe it would be
appropriate to delay such
implementation until existing primary
enclosures need replacement.
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A large number of commenters stated
generally that the proposed regulations
would unduly restrict the exercise of
professional judgment by the attending
veterinarian and other laboratory
animal professionals. Many commenters
expressed concern that the proposed
regulations would have an adverse
effect on animal welfare. Upon review
of the comments that addressed specific
provisions in the proposed regulations,
we believe that it would be appropriate
to modify a number of those provisions
to allow more latitude to the attending
veterinarian, to help ensure that the
needs of individual aniimals are met.
Each of these modifications, and the
comments addressing the provisions in
question, are discussed below in this
supplementary information.

Several commenters expressed
concern that the proposed regulations
would be unenforceable. We are keenly
aware from ourmore than 20 years of
implementing the regulations of the
critical importance of enforceable
regulations. In developing the proposed
regulations, we took great care to
determine that what was being
proposed would be enforceable. We
therefore do not anticipate a problem
with enforceability.

A large number of commenters stated
generally that the proposed standards
would result in an increased risk of
disease and injury to both humans and
animals. We believe that the proposed
regulations should pose little increased
risk if proper medical, health,
husbandry, and safety procedures are
followed. Whatever risk might exist
would be further minimized by certzain
of the changes we are making in this
revised proposal, discussed in the
supplementary information below, to
allow for greater professional judgment
as to the health and safety needs of
individual animals, breeds, and species.

A number of commenters stated in
general that the proposed regulations
should specifically define “veterinary
care,” with regard to what are accepted
or common veterinary practices. We do
not believe that such a definition is
necessary or practical. The type of care
necessary will vary from situation to
situation. Further, the most appropriate
veterinary care for a given situation
periodically changes due to advances in
medicine and science. We believe that
whether veterinary care is adequate can
be determined according to commonly
accepted practices and, for enforcement
purposes, according to expert witnesses.

The original proposal regarding
amendments to part 3 was published
March 15, 1989. A very large number of
commenters requested that the final rule
based on the proposal be published in

time to allow for enforcement of the
amended regulations by December 31,
1989. Amendment of the current
regulations is a high priority for the
Department. However, we do not
believe that accelerating the rulemaking
process to meet the timetable requested
by the commenters would have been in
the best interests of either the animals in
question or the regulated entities.
Following publication of the proposal,
comments from the public were
accepted until July 13, 1989.
Approximately 10,700 comments were
received. We take seriously our
responsibility under the Administrative
Procedure Act to review and address
each comment received. Based on that
review, on our ongoing review of current
research data, and cn our ongoing
consultation with other Federal
agencies, we have formulated the

rovisions of this revised proposal, upon
which we are inviting public comment.
By following this rulemaking process,
we believe that the end result will be
regulations that better meet the needs of
the animals in question.

A small number of commenters stated
that the regulations are discriminatory
against research, and should apply
equally to cther areas, such as farms,
pet stores, etc. The regulations in
subparts A and D apply to those entities
specified under the Act as being subject
to its provisions. Certzin retail stores
which sell pet animals are subject to the
Act and the regulations. With regard to
farm animals, on April 5, 1990, we
published in the Federal Register a
notice of our intent to begin regulating
certain farm animals under the Act (55
FR 12630-12631, Docket No 89-223). We
are considering requests from the public
to begin regulating other animals under
the Act, and will take whatever action is
appropriate.

A small number of commenters stated
that tke proposed regulations were
written in a manner not understandable
by the general public, thereby making
comments on them difficult, if not
impossible. Based on the great number
of comments we received addressing
both specific and general provisions set
forth in the proposal, we believe that in
general the public found the proposed
provisions, understandable. Those areas
of the proposed regulations that were
most complex—i.e., exercise
requirements for dogs and primary
enclosure requirements for nonhuman
primates—have been modified and
simplified. Additionally, as noted below
throughout this supplementary
information, we have made certain
changes to the proposal for the purpeses
of clarity.

A number of commenters
recommended that temperatures
{centrigrade degrees), linear dimensions
(centimeters), and weights (pounds) be
rounded to whole number, asserting that
the mathematical decimal points in the
regulations are not practical. In most
cases in the proposed regulations, units
of measurement have been carried to
one decimal point to allow for
correlation between the United States
customary system of measurement and
the metric system. We believe that this
correlation is necessary for accuracy
and do not believe that carrying units of
measurement to one decimal point
would create practical problems.

Several commenters stated that the
phrasing of the proposed regulations
indicated application to non-animal
areas. In certain cases, such as
housekeeping standards, application to
non-animal areas was intentional,
because the condition of a premises can
have an impact on the animals housed
at the facility. In certain other cases,
such as temperature requirements in
housing facilities, qualifying language is
included to make it clear that the
standards need be met only when
animals are present. We believe that the
remainder of the proposed provisions
express their intent clearly as to which
areas of a facility, conveyance, or
operation would be affected.

A number of commenters expressed
concern that the proposed rules would
adversely affect proper sanitation,
disease, and vermin control. In general,
we believe that the proposed regulations
would result in improved levels of
sanitation, disease, and vermin contrcl.
In those several areas where proposed
provisions for the well-being of the
animals might require increased
cleaning, sanitization, and housekeeping
efforts on the part of regulated facilities,
we believe that such increased efforts
are warranted by the attendant benefits
to the animals,

Several commenters cpposed the use
of private groups' input in developing
the proposed regulations. We do not
share the commenters’ viewpoint. The
Administrative Procedure Act (APA)
sets standards we must follow in
carrying out rulemaking. The APA in no-
way prohibits information gathering
from outside sources in developing a
proposed regulation. In fact, soliciting
information from outside sources is a
recommended way of ensuring that
affected parties have the opportunity to
provide relevant information prior to
development of a proposed rule. We
have found the informztion we received
from outside sources valuable in
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compiling the latest scientific data on
animal welfare.

A very large number of commenters
stated that chimpanzees are currently
being used for painful laboratory
research of dubious scientific value, and
therefore suffering psychological and
pnysical torment. While this issue is not
within the scope of the standards
propesed for Subparts A and D, we
believe that the extraordinary velume of
comments with regard to it warrants our
addressing these comments.

As we stated in the August 31, 1989,
final rule regarding part 2 and limited
portions of part 3 (54 FR 36138, Docket
No. 89-131), in amending the Animal
Welfare Act, Congress explicitly
acknowledged that “the use of animals
is instrumental in certain research and
education for advancing knowledge of
cures and treatment for diseases and
injuries which afflict both humans and
animals; * * "™ {7 U.S.C. 2131). At the
same time, however, Congress
determined tha! alternative testing
methods that do not require animals are
being developed that are faster, less
expensive, and more accurate, and that
eliminating or minimizing unnecessary
duplication of experiments on animals
can result in more productive use of
Federal funds {7 U.S.C. 2153). In
response to public congem for
laboratory animal care and treatment,
the 1985 amendments to the Act
imposed restrictions on the use of
animals, so that pain and distress will
be minimized whenever possible,
alternatives to painful procedures will
be considered, unnecessary duplication
of experiments will be aveided,
withholding of pain-relieving drugs will
ba limited to when scientifically
justified, and adeqguate veterinary care
will be provided. The 1985 amendments
also prohibit using an animal in more
than one major operative experiment
unless necessary for scientific purposes
or under other special circumstances (7
U.5.C. 2143{a}). The final regulations we
published on August 31, 1989, reflected
the determination of Congress that while
biomedical research using animals is
necessary, regulations to ensure that
such research is conducted responsibly
and humanely are also necessary.

A large number of commenters stated
that APHIS failed to incorporate the
recommendations submitted by a
national research association. We
reviewed all information submitted to us
carefully in developing the proposed
rule. The information we reccived
tepresented a wide range of data and
opinions, and a variety of different
perspectives. From this information, we
developed a propasal that included

what we considered necessary minimom
standards to meet the needs of the
animals regulated. Based on the
information we have received since
publication of the proposed rule, we
have modified that proposal. We are
now soliciting comments on this revised
proposal, and, after review of the
cormuments received, all make whatever
changes are appropriate.

A number of commenters stated that
records of dog exercise and primate
environmental enrichment should be
made available to the Institutional
Animal Care and Use Committee at
research facilities, to the Department,
and to the general public. The exercise
and environmental enrichment
recordkeeping reguirements inlcuded in
the proposed rule have been replaced in
this revised proposal by reguirements
for operating procedures to mest the
required ends. These requirements are
discussed in more detail in this
supplementary information, under the
headings “Exercise and Socialization for
Dogs.” and “Environment Enhancement
to Promate Psychological Well-Being.”
While such procedures at research
facilities would be subject to APHIS
review, we do not believe it is necessary
for proper enforcement that they also be
available to the general public.

A number of commenters
recommended that the proposed
regulations include an index to allow
easier retrieval of information. As
discussed above, we have made a
number of changes to the proposed rule
to simplify and clarify it, asd believe
that the revised proposal is
understandable as written, We do not
believe it is necessary to include an
index in the regulations. Each of the
subparts is formatited according to the
types of animals involved. Within each
subpart, the contents of 2ach sestion are
indicated by a section heading. These
headings are set forth in a table of
contents at the beginning of each
subpart. We believe that this format
provides adequate reference to the
contents of the regulations.

Subpart A—Dogs end Cats

Regulations for humane hasdling,
care, treatment, and transportation of
dogs and cats are contained in 9 CFR
part 3, subpart A. These regulations
include minimum standards for
handling, housing, feeding, watering,
sanitation, ventilation, shelter from
extremes of weather and temperatere,
veterinary care, and transportation,

It should be noted that the proposed
regulations apply only to live dogs and
cats, unless indicated otherwise.

In our March 15, 1989, propased rule,
we proposed to revise and rewrite the

current regulations based on our
experience administering them. We also
proposed to amend our regulations to
add reguirements for the exercise of
dogs. This is specifically required by the
1985 amendments to the Act. (See
section 1752, 93 Stat. 1645, Pub. L. 99—
1988, amending section 13 of the Act).
We discuss each topic covered in our
proposed regulations below.

A number of commenters who
responded to our proposed rule
addressed issues relevant to subpast A
as a whole. Several of these commenters
stated that it is inappropriate to have
the same regulations for both dogs and
cats, because of the extreme behavioral
differences between the species. We do
not agree that the difference between
the two species necessitate two enlirely
different sets of standards. Basic
minimal animal husbandry and care
requirements are simitar for both
species. In those cases where species-
specilic needs do exist for dogs and
cals, separate provisions appropriate fo
each species are included in both the
current and the proposed regulations.

A small number of commenters
recommended that adequate provisions
for exercise and socialization be
provided for cats as well as dogs. One of
our specific obligations under the 1985
amendments to the Act was to establish
requirements for the exercize of dogs. In
response to that mandate, we included
such provisions in our proposal. Based
on the information we have reviewed,
we do not feel it is necessary or
appropriate to require exercise and
socialization for cats.

One commenter recommmended that
we seek the advice of experts on
domestic cats when promulgating new
reguiations. In developing the proposed
regulations, we received and analyzed
infonmation from many expert sources,
including veterinary professionals, the
scientific community, and organizations
advocating the humane treatment of
animals. We also relied in greal measure
on more than 20 vears of enforcement of
the Animal Wellare regulations. The
provisions we are proposing are based
upon the best information available to
us regaiding the necessary minimum
stundards for the humane handling,
care, and treatment of cats and dogs.

Housing Facilitics and Operating
Standards

Current §$ 3.1 through 3.3 provide
reguirements for facilities vsed 1o house
dogs and cats. Current § 3.1, "Facilities,
general,” containg regulations pertaining
to housing facilities of any kind. It is
followed by current § 3.2, "Facilities,
indoor,” and § 3.3 'Facilities, outdoor.”
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In our March 15, 1989, proposed rule, we
proposed to amend these sections to
provide for an environment that better
promotes the health, comfort, and well-
being of dogs and cats. We also
proposed to add sections that provide
regulations specifically governing two
other types of facilities used to house
dogs and cats—sheltered housing
facilities, and mobile or traveling
housing facilities. The term "'sheltered
housing facility" is defined in part1 of
the regulations as “A housing facility
which provides the animals with shelter;
protection from the elements; and
protection from temperature extremes at
all times, A sheltered housing facility
may consist of runs or pens totally
enclosed in a barn or building, or of
connecting inside/outside runs or pens
with the inside pens in a totally
enclesed building." The term “'mobile or
traveling housing facility,” also included
in part 1, is defined as “a transporting
vehicle such as a truck, trailer, or
railway car, used to house animals
while traveling for exhibition or public
education purposes.”

Some of the regulations we proposed
for housing facilities are applicable to
housing facilities of any kind. As in the
current regulations, we proposed to
include these standards of general
applicability in one secticn, proposed
§ 3.1, that would also include many of
the provisions.in current § 3.1.
Additionally, we proposed amendments
to the current regulations that are
specific to particular types of housing
facilities, and included those provisions
in separate sections of the proposed
regulations. In some cases where the
current regulations would have been
unchanged in substance, we made
wording changes to clarify the intent of
the regulations.

Housing Facilities, General

Housing Facilities: Structure;
Construction—Section 3.1(a)

We proposed in § 3.1(a) to require that
housing facilities for dogs and cats be
designed and constructed so that they .~
are structurally sound. We proposed
that they must be kept in good repair,
and that they must protect the animals
from injury, contain the animals
securely, and restrict other animals and
unauthorized humans from entering. A
number of commenters addressed the
issue of restricting the entrance of
unauthorized humans, stating that the
responsibility for maintaining adequate
security at a facility'belongs to the
facility, and not to the Department of
Agriculture. While we agree that, to a
certain degree, the entrance of
unauthorized humans is a general

security issue, we believe that the
presence of such individuals could pose
the risk of injury to the animals housed
in the facility. Becauee the well-being of
the animals would be at stake, we are
making no changes to our proposal
based on the comments.

Housing Facilities: Condition and Site—
Section 3.1(b)

In proposed § 3.1(b), we proposed to
add the requirement that a dealer’s or
exhibitor's housing facilities be
physically separated from any other
business. When more than one entity
maintains facilities on the premises, the
increased traffic, equipment, and
materials in proximity to the animals
can be detrimental to the animals’ well-
being. Also, in cases where more than
one entity maintains animals on a
premises, it can be difficult to determine
which entity is responsible for which
animals and for the overall conditions.
To avoid this difficulty, we propased to
require that housing facilities other than
those maintained by research facilities
and Federal research facilities be
separated from other businesses. We
proposed that this could be done by
using a security fence or by conducting
each business in a separate building.
We did not propose to impose this
requirement on research facilities,
because they are cften part of a larger
sponsoring establishment, such as a
university or pharmaceutical company,
and responsibility for animal and site

conditions rests with that establishment.

Therefore, we have not encountered the
enforcement difficulties noted above
with respect to research facilities.

The comments that addressed these
provisions in proposed § 3.1(b) were
varied. Some supported the provisions
as written. Some opposed the provisions
in their entirety. Several commenters
suggested amendments to the provisions
to allow businesses to occupy the same
building as long as the respective
businesses’ animals were kept separate.
Others recommended requiring the
separation of the business from the
owner's dwelling. Several commenters
recommended nonsubstantive wording
changes to the provisions.

We believe that the provisions in
proposed § 3.1{b) regarding the
separation of animal housing facilities
from other businesses aré necessary.
We believe the provisions as proposed
provide a practical solution to the
problems discussed above, without
addressing issues of building
construction that do not concern the
health and well-being of the animals
within. Therefore, we are making no
changes to those provisions in this
revised proposal.

We also proposed in § 3.1(b) to
require that housing facilities and areas
used for storing animal food and
bedding be kept free of any
acctmulation of trash, waste material,
junk, weeds, and discarded material, in
order to prevent an unsanitary condition
and problems with diseases, pests, and
odors. The need for orderliness applies
particulatly to the areas where animals
are maintained in the housing facilities.
Under our proposal, these areas would
have to be kept free of clutter, including
equipment, furniture, and stored
material, and materials not necessary
for proper husbandry practices.

A number of commenters addressed
these provisions. Some supported the
provisions as written. A number of
commenters recommended that we
eliminate the proposed prohibition of
“trash” and “junk."” We conlinue to
believe that such materials pose the
danger of harboring and fostering
disease, vermin, and other pests, and
are making no changes to our proposal
based on these comments. Many
commenters were concerned that our
prohibition of “clutter” would prohibit
equipment and material actually used in
the day-to-day operation of the facility.
It was not our intent to prohibit
materials that are used on a regular
basis from being kept in animal areas.
and we have made revisions to cur
proposal to address that issue. In this
revised proposal we are removing the
examples of acceptable materials and
equipment we provided in the preposal
to avoid giving the impression that the
items listed are the only ones that may
be kept in animal areas. We are also
providing in this revised proposal that
necessary “equipment” may be kept in
animal areas, and that materials,
equipment, and fixtures necessary for
research may be kept in such areas.
Additionally, in order to clarify our
intent with regard to the storage of
cleaning materials that are necessary for
proper husbandry, we are adding &
provision to proposed § 3.1(e) to specify
that toxic materials stored in animal” -
areas must be stored in cabinets, but
may not in any case be stored in food
preparation areas,

Some commenters took issue with our
prohibition of weeds in the housing
facility, stating that weeds are not
necessarily detrimental to the health
and well-being of animals. We are
making no changes to our proposal with
regard to weeds. While weeds
themselves may not be detrimental, they
interfere with such necessary practices
as cleaning and rodent-control,
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Housing Facilities: Surfaces; General
Requirements—Sections 3.1(c) (1) and
2

We included in proposed § 3.1(c)
requirements concerning housing facility
surfaces that are common to all types of
facilities. We proposed to include
requirements specific to particular types
of facilities in separate sections. In
§ 3.1(c)(1), we proposed to require that
the surfaces of housing facilities either
be easily cleaned and sanitized, or be
removable or replaceable when worn or
soiled. These provisions also applied to
houses, dens, and other furniture-type
fixtures or objects within the facility.

Proposed § 3.1(c)(1) also required that
any surfaces that come in contact with
dogs and cats be free of jagged edges or
sharp points that might injure the
animals, as well as rust that prevents
the required cleaning and sanitization.
Because we recognize that as long as
water is used to clean animal areas,
metal parts will rust, we proposed to
allow rust on metal surfaces, as long as
it does not reduce structural strength or
interfere with proper cleaning and
sanitization.

A number of commenters specifically
supported the standards in proposed
§ 3.1(c)(1) as written. A number of
commenters stated that our standards
seemed to prohibit the presence of rust.
It was our intent to provide that rust
would become unacceptable only when
it prevented cleaning and sanitization or
affected the structural strength of a
surface. To further clarify this intent, we
are proposing to prohibit “excessive”
rust that causes such problems.

We are continuing to propose in
§ 3.1(c)(2) to require that all surfaces be
maintained on a regular basis and that
surfaces that cannot be easily cleaned
and sanitized be replaced when worn or
soiled.

Housing Facilities: Surfaces; Cleaning—
Section 3.1(c)(3)

We proposed in § 3.1(c)(3) to require
that hard surfaces that come in contact
with dogs or cats be cleaned daily and
sanitized at least every 2 weeks, and as
often as necessary to prevent any
accumulation of excreta and disease
hazards. Proposed § 3.1(b) also provided
for various methods of sanitizing
primary enclosures and food and water
receptacles. Because these methods are
effective in general for sanitization of

hard surfaces that cats and dogs come in '

contact with, any of them could be used
for the sanitization required by § 3.1(c).
We proposed that floors made of dirt,
sand, gravel, grass, or other similar
material would have to be raked and
spot-cleaned daily, since sanitization is

not practicable, and the flooring
material would have to be replaced if
raking and spot-cleaning were not
sufficient to eliminate odors, diseases,
pests, insects, or vermin infestation. We
proposed that all other surfaces would
have to be cleaned daily and sanitized
when necessary to satisfy generally
accepted professional and husbandry
practices.

A number of commenters specifically
supported the provisions of proposed
§ 3.1(c)(3) as written. Commenters were
divided on whether surfaces other than
hard surfaces should be allowable in
housing facilities. While a small number
specifically supported the use of such
alternative surfaces, others opposed
their use, stating that floors such as dirt,
sand, and gravel cannot be adequately
sanitized. We are making no changes to
our proposal based on these comments.
While it is difficult or impossible to use
standard sanitization procedures on
such surfaces, it is relatively simple to
replace specific areas as needed.

A large number of commenters
addressed the cleaning and sanitization
provisions in proposed § 3.1(c)(3).
Several commenters supported the
proposed provisions as written. A small
number of commenters stated that we
should make the provision more
stringent by specifying that hard
surfaces that need daily cleaning
include wire, and cage and run fronts
and sides. The large majority of
commenters sought more flexibility
regarding cleaning and sanitization.
These commenters stated that the
timetables proposed for cleaning and
sanitization were more stringent than
those required by good husbandry
practices.

We continue to believe that cleaning
and sanitization is necessary for
surfaces that become soiled. However,
we believe that certain modifications
can be made to the proposed provisions
without endangering the health and
well-being of the dogs and cats. We
agree that daily spot-cleaning would be
adequate for hard surfaces with which
dogs or cats come in contact. We are
therefore revising our proposal to
require that hard surfaces with which
dogs and cats come in contact be spot-
cleaned daily. Additionally, we are
revising our proposal to require that
such hard surfaces be sanitized to
prevent any accumulation of excreta or
disease hazards, in accordance with the
sanitization provisions in proposed
§ 3.10. Under those provisions, such
hard surfaces in primary enclosures
would have to be sanitized at least once
every two weeks. We are also revising
our proposal to provide that floors made
of dirt, absorbent bedding, sand, gravel,

grass, or other similar material, be either
raked or spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta,
rather than requiring that such surfaces
be raked and spot-cleaned daily, as
originally proposed. Additionally, in this
revision we are removing our proposed
requirement that all other surfaces of
housing facilities be cleaned daily, and
are proposing instead that all other
surfaces be cleaned when necessary to
satisfy generally accepted husbandry
practices. We are making this last
change in recognition of the fact that
some areas in housing facilities, such as
upper walls and ceilings, are not in
contact with dogs and cats and do not
require daily cleaning. We are including
“absorbent bedding” as a material
similar to dirt, sand, gravel, and grass,
because many facilities use such
bedding, and consider it preferable to
alternative surface materials.

A small number of commenters
recommended that we reformat
proposed § 3.1(c) to-increase its clarity,
and that we specify the distinction
between the terms “cleaning” and
“sanitization,” as used in our proposal.
We believe the the revisions we have
made to § 3.1(c) in this revised proposal
clarify the intent of that paragraph, and
that the revised paragraph is clear as
written. Many commenters
recommended that we define the word
“clean.” We believe that the dictionary
defintion of the word “clean”
adequately conveys our intent, and we
see no need to define the word “clean”
in the regulations.

Housing Facilities: Water and Electric
Power—Section 3.1(d)

In the current regulations, § 3.1(b)
specifies that reliable and adequate
water and electric power must be made
available "if required to comply with
other provisions of this subpart.” In our
proposed rule, we set forth provisions
concerning water and electric power in
§ 3.1(d). We proposed there to eliminate
the qualifying statement cited above,
and to require that all facilities have
reliable and adequate electric power
and mechanically pressurized potable
running water for the dogs' and cats’
drinking needs, for cleaning, and for
carrying out other husbandry
requirements, Based on our inspections
of dealer, exhibitor, and research
facilities, we believe that dog and cat
facilities subject to the regulations
cannot be properly cleaned and
maintained without electric power and
running potable water.

Several commenters specifically
supported proposed § 3.1(d) as written.
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Many commenters recommended that
our reference to “mechanically
pressurized potable running water” be
changed to “potable running water.” We
continued to believe that electric power
and potable running water are
necessary for the cleaning and
maintenance of nonhuman primate
facilities. However, upon review of the
comments, we believe that it is not
necessary that the water be
"mechnically pressurized.” We are
therefore revising the proposal to
require that potable running water be
available.

Several commenters recommended
that facilities be required to provide
both hot and cold water. Several other
commenters stated that the water
available should be required to be
potable only if used for drinking. We are
making no changes to our proposal
based on these comments. We disagree
that hot water is a necessity for
adequate maintenance of a housing
facility. We do believe, however, that all
water provided must be potable,
because it is difficult, if not impossible,
to ensure that dogs and cats will not
drink from puddles left from cleaning
the facility.

Many commenters stated that our
proposal erroneously indicated that
electric power is necessary for adequate
cleaning. We disagree with the
commenters' interpretation of our
discussion. The only areas specifically
cited in our proposal as requiring
electric power and heating, cooling,
ventilation, and lighting. A small
number of commenters asked that we
define “reliable electric power.”” We
believe the standard dictionary
definitions of these words are adequate,
and we see no need to define the term in
the regulations.

Housing Facilities: Storage—Section
3.1{e)

We proposed in § 3.1{e) to expand the
regulations in current § 3.1(c) concerning
proper storage of food and bedding
supplies. The proposed provisions
retained the requirements that food and
bedding be stored so as to protect them
from vermin infestation or
contamination, and that perishable food
be refrigerated. Additionally, we
proposed requirements to ensure further
the quality of the food and bedding used
by animals, and therefore of the area in
which the animals are housed. We
specified that supplies of food and
bedding be stored in leakproof
containers to protect the supplies from
spoilage as well as from infestation and
contamination, and that open supplies of
food and bedding be stored in leakproof
containers with tightly fitting lids. We

proposed to require that the supplies be
stored off the floor and away from the
walls, to allow cleaning around and
underneath them. We also proposed to
require that all food be stored so as to
prevent contamination or deterioration
of its nutritive value. Under the
proposal, substances toxic to dogs and
cats would not be allowed to be stored
in animal areas or in food storage and
preparation areas.

A small number of commenters
specifically supported provisions in
proposed § 3.1[e) as written. The large
majority of commenters responding to
these provisions suggested some
modifications. Some stated that our
proposed requirement that all food and
bedding be stored in leakproof
containers was unnecessary. Although
we continue to believe that the health
and well-being of the animals
necessitates the storing of open food
and bedding supplies in leakproof
containers, we agree that until such
supplies are open, it is sufficient that
they be stored in @ manner that protects
them from spoilage, contamination, and
vermin infestation, and are revising our
proposal accordingly.

Some commenters were concerned
that our proposed requirement that
perishable food be refrigerated would
require the refrigeration of milled chows
and diets. Others requested clarification
of the term “'perishable,” or
recommended that refrigeration of food
should be at the attending veterinarian's
discretion. Although we believe that
standard practice, and not the attending
veterinarian, should determine which
foods require refrigeration, we are
clarifying our intent in this revised
proposal by specifying that only food

requiring refrigeration must be so stored.

A large number of commenters
opposed our proposed requirement that
toxic materials not be stored in animal
areas, stating that such materials would
not jeopardize the health and well-being
of the animals if stored in a manner to
prevent accidental contamination of
food products and contact with dogs
and cats; one commenter opposed
storage of any chemical substance in
animal areas. Although we continue to
believe that toxic substances cannot be
stored in food storage or preparation
areas without endangering the animals,
we agree that if such substances are
kept in cabinets in other animal areas,
there would be little danger to the
animals. We are therefore revising our
proposal to allow such storage.

A small number of commenters stated
that storage of food and bedding near
walls should be permissible. We believe
that the provision restricting storage

near walls is necessary to allow for
cleaning and pest control and are
making no changes to the proposal
based on these comments.

Housing Facilities: Drainage and Waste
Disposal—Section 3.1(f)

In § 3.1(f) as proposed, the
requirement was retained that housing
facilities provide for removal and
disposal of animal and food wastes,
bedding, dead animals, and debris, as
provided in current § 3.1(d). We
proposed to clarify this requirement to
include all fluid wastes and to include a
provision that arrangements must be
made for removal and disposal of
wastes at least daily, and more often if
necessary. We also proposed to require
that trash containers be leakproof and
be tightly closed when not in use, and
that no forms of animal waste, including
dead animals, be kept in food and
animal areas.

Requirements for drainage are
currently contained in §§ 3.2(e) and
3.3(d), under the sections concerning
indoor facilities and outdoor facilities,
respectively. Since all types of animal
housing facilities, including our
proposed categories of sheltered housing
facilities and mobile or traveling
housing facilities, must have some way
of disposing of waste and liquids, we
proposed to consolidate all drainage and
waste disposal requirements in
proposed § 3.1(f).

Both current §§ 3.2(e) and 3.3(d)
require that a suitable method of
eliminaling excess water be provided.
We proposed to retain that requirement
and expand it to pertain to sheltered
and to mobile or traveling housing
facilities as well. Current § 3.2(e)
requires that any drains used be
properly constructed and kept in good
repair to guard against foul odors.
Additionally, where closed drainage
facilities are used, they must be
equipped with traps and be installed so
that they prevent any back up of sewage
onto the floor. We proposed to retain
these provisions and expand them for
indoor facilities, and proposed that the
expanded provisions would also apply
to other types of facilities where such
drainage is appropriate. We proposed to
require that disposal and drainage
systems also minimize vermin and pest
infestation, and disease hazards. As
part of this safeguard, we proposed to
require that any sump or settlement
pond, or similar system for drainage and
animal waste disposal, be located an
adequate distance from the animal area
of the housing facility. We also
proposed to require that puddles of
water in animal areas be promptly
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mopped up or drained so that the
animals stay dry.

A small number of commenters
specifically supported the provisions of
proposed § 3.1(f) as written. A large
number of commenters opposed the
proposed requirement that trash
containers be leakproof and have lids.
Many commenters stated that a lid on a
trash can would not necessarily reduce
odor or the availability of waste to
vermin, as feces and urine are found in
cages and are already available to
vermin. We are making no changes
based on these comments. The intent of
the regulations is to minimize disease
hazards such as vermin. The cleaning
and sanitization requirements of this
proposed rule are designed to help
ensure that cages are kept adequately
clean, and to reduce their attractiveness
to pest and vermin. In combination with
these requirements, we believe it is
necessary to require sanitary practices
such as leakproof trash containers with
lids.

A large number of commenters stated
that in certain facilities daily removal of
wastes and dead animals is not
necessary, and that the regulations
should permit such removal to be
conducted as necessary. We agree that
such removal, if conducted regularly and
frequently, would be adequate to protect
the health and well-being of the animals,
and are revising our proposal
accordingly. We are also adding a
provision to our revised proposal to
make clear that waste materials must be
collected and disposed of in a manner
that minimizes contamination and
disease risk.

A large of number of commenters
stated that our proposed requirement for
backflow valves in closed drainage
systems was unnecessary, and that we
should remove the requirement that
sewage systems prevent the back-up of
sewage onto the floor. A number of
other commenters objected in general to
our proposed requirement of adequate
drainage systems. Many commenters
opposed our proposed requirement that
drainage systems rapidly eliminate
animal waste and water and enable
animals to stay dry. Upon review of
these comments, we continue to believe
that the regulations as proposed are
necessary for the health and well-being
of the animals housed, and are making
no changes to our proposal based on
these comments.

A large number of commenters stated
that waste and dead animals should be
permitted for short periods of time in
areas other than animal areas. Such a
practice would be permissible under the
regulations as proposed, and we are
making no changes to our proposal

based on these comments. Several
commenters recommended that the
regulations permit storage of dead
animals in food storage areas, if so
directed by the attending veterinarian
for the purpose of analysis or autopsy.
We believe that the risk of
contamination to food items would be
too great if such a practice were allowed
and are making no changes to our
proposal based on these comments.

A number of commenters addressed
the issue of sump ponds. Most of the
commenters recommended that open
sump ponds be prohibited. One
commenter recommended that the
regulations include a specific minimum
distance from research facilities that
sump ponds may be located. Based on
our experience enforcing the regulations,
we believe that sump ponds can be used
without health risk if located an
adequate distance from a facility.
However, what constitutes an
appropriate distance will often vary
according to the size and configuration
of the pond and the topography
surrounding the facility. We believe our
proposal addresses these variables
adequately and are making no changes
based on the comments.

A large number of commenters stated
that the wording we used to restrict
storage of dead animals, animal parts,
and animal waste was repetitive. We
believe that the wording used for the
provision in question is necessary for
proper enforcement, and are making no
changes based on these comments.

In this revised proposal, we are
adding a clarification to § 3.1(f) to
specify that only puddles of standing
water must be mopped up or drained so
that the animals stay dry. This change
will clarify that water that evaporates
quickly or that is otherwise eliminated
quickly does not endanger the health
and well-being of the animals, and need
not be mopped up.

Housing Facilities: Washrooms and
Sinks—Section 3.1(g)

In proposed § 3.1(g), we proposed to
retain the requirement in current § 3.1(e)
that washing facilities be available to
animal caretakers for their own
cleanliness, and to include it in
proposed § 3.1(g). We received no
comments regarding this provision, and
are making no changes to the wording
included in our proposal.

Temperatures in Housing Facilities

Temperature Requirements in Enclosed
Facilities—Sections 3.2(a), 3.3(a), and
3.5(a)

We proposed that enclosed housing
facilities—that is, indoor facilities, the

sheltered portion of sheltered housing
facilities, and mobile or traveling
facilities—be required to provide
heating, cooling, and ventilation for the
health, comfort, and well-being of dogs
and cats housed there. We set forth the
heating and cooling requirements for
each of the above categories in §§ 3.2(a),
3.3(a), and 3.5(a) respectively. We
proposed to set forth ventilation
requirements in §§ 3.2(b), 3.3(b), and
3.5(b) respectively.

In establishing minimum temperatures
for these facilities, the proposed
regulations took into account whether a
particular dog or cat housed there is
acclimated to relatively low
temperatures, and whether for some
other reason, either because of breed,
age, or condition, a dog or cat should not
be subjected to certain low
temperatures. In § 3.2(a) of the current
regulations for indoor facilities, the
minimum temperature allowed is 50° F
(10° C) for all dogs and cats in those
facilities that are not acclimated to
lower temperatures. We proposed that
in indoor, sheltered, and mobile or
traveling housing facilities, the minimum
temperature allowed continue to be 50°
F (10° C) for dogs and cats not
acclimated to lower temperatures.
Because some dogs cannot be
acclimated to lower temperatures, we
also propose to apply the 50° F (10° C)
minimum to breeds of dogs or cats that
cannot tolerate lower temperatures
without stress and discomfort (e.g.,
short-haired breeds such as beagles,
greyhounds, and Dobermans), and to
dogs and cats that are sick, aged, young,
or infirm. We proposed that the
minimum temperature for all other dogs
and cats would be 35° F (1.7° C), except
in indoor facilities, where the minimum
temperature for all other dogs and cats
would be 45° F (7.2° C).

In the current regulations, there is no
maximum temperature specified for
indoor housing facilities, although
auxiliary ventilation is required when
the temperature rises to or above 85° F
(29.5° C). In the proposed rule, we
established a maximum temperature of
95° F (35° C) for indoor facilities, mobile
or traveling facilities, and the sheltered
part of sheltered housing facilities, when
those facilities contain dogs or cats. For
each of those categories of shelters, we
proposed that auxiliary ventilation, such
as fans or air conditioning, would have
to be used when the temperature rises to
or above 85° F (29.5° C).

We received a large number of
comments with regard to the
temperature in indoor, sheltered, and
mobile and traveling housing facilities.
Some commenters opposed temperature
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standards of any sort, here and
elsewhere in the regulations. A large
number of commenters recommended’
specific temperature ranges that were
more stringent than those included in
our proposal. A much greater number of
commenters stated either that our
proposed temperature ranges were 100
narrow, or that they did not leave
enough latitude for professional
judgment on the part of the attending
veterinarian in the case of individual
animals or breeds.

We continue to believe that the well-
being of dogs and cats housed in
enclosed facilities requires that
parameters be established for hot and
cold temperatures. Because of the wide
range of temperatures that can be
tolerated by various species and
individual animals, we do not believe it
is appropriate to compress the proposed
range of allowable temperatures, Doing
so would unnecessarily exclude certain
temperature levels that are tolerable to
many dogs and cats. On the other hand,
we do not believe it is appropriate to
expand the proposed range of allowable
temperatures, except for indoor housing
facilities, as explained below. Although
certain dogs and cats may be able to
tolerate temperatures out of that range,
we do not believe such situations occur
often enough to warrant making general
changes to the proposed standards.
However, although we believe it is
appropriate to retain specific hot and
cold temperature limits for all dogs and
cats, upon review and analysis of the
comments received, we believe there is
some room for professional judgment on
the part of the attending veterinarian
regarding the proposed 50° C (10° C)
lower limit for certain dogs, particularly
those that are not acclimated to lower
temperatures. For example, in the
judgment of the attending veterinarian, a
heavy-coated dog might be able to
tolerate temperatures lower than 50° F
(10° C), even if it is not otherwise
acclimated to such lower temperatures.
While we are retaining the 50° F (10° C)
lower limit for certain dogs in this
revised proposal, we are also proposing
to provide that whether an individual
dog may be exposed to temperatures
lower than that limit may be based on
the judgment of the attending
veterinarian. :

In this revised proposal, we are
replacing the provision in § 3.2{a) that
temperatures in indoor housing facilities
drop no lower than 45° F (7.2° C) when
dogs or cats are present to provide
instead that temperatures must not drop
below 35° F (1.7° C) when dogs or cats
are present. Based on our review of the
comments received, we believe the 45° F

(7.2° C) lower limit originally proposed
would unnecessarily exclude
temperature levels that are tolerable to
many dogs. Establishing a 35° F (7.2° C)
lower limit would make the lower limit
for indoor facilities consistent with that
for sheltered facilities, and for mobile
and traveling housing facilities.

In our proposal, we used *“short-
haired" breeds of dogs and cats as an
example of dogs and cats that cannot
tolerate temperatures lower than 50° F
(10° C) without stress or discomfort. A
number of commenters recommended
that we delete the specific reference to
“short-haired” breeds. We believe that
using short-haired breeds as an example
is useful to illustrate the intent of the
proposed regulations. However, we
believe that the revision we are making
to our proposal, discussed above, to give
the attending veterinarian latitude
concerning such animals, should
address the commenters' concerns that
all short-haired animals would
necessarily be subject to the 50° F [10°
C) minimum temperature.

A large number of commenters
recommended that we reword the
temperature requirements in proposed
§ 3.3(a), regarding sheltered housing
facilities, to specify that the sheltered
part of such facilities must be heated
and cooled “when necessary” to protect
the dogs and cats. The same
commenters also recommended that we
remove the proposed requirement in that
same paragraph that specifies that
heating and cooling must provide for the
animals’ “comfort.” Such changes would
make the provisions for sheltered
housing facilities consistent with those
proposed for indoor housing facilities.
The statement that facilities must be
heated and cooled only when necessary
is self-evident but, we believe, helpful
for emphasis. With regard to the word
“comfort,” we agree that it is
inappropriate for use in the proposed
regulations. Although we encourage an
environment that will promote the dogs’
and cats’ comfort, the intent of the
regulations is to provide minimum
standards for the health and well-being
of the animals. For these reasons, we
are including both of the changes
recommended by the commenters in this
revised proposal, and are also removing
the word “comfort” in proposed § 3.5,
regarding mobile or traveling housing
facilities.

A large number of commenters
recommended that we replace our
proposed requirement that enclosed
housing facilities be sufficiently heated
and cooled to protect dogs and cats from
cold and hot temperatures, to read
instead that such animals be protected

from “excessively” cold and hot
temperatures. We agree that the
wording as proposed would benefit from
clarification, and in this revised
proposal are specifying that dogs and
cats in enclosed housing facilities must
be protected from “temperature
extremes."”

A small number of commenters
recommended that the regulations
require that alternative surfaces such as
concrete or metal be made available to
every animal when the temperature falls
below 45° F [7.2° C), and to sick, aged,
infirm, or very small animals at all
times. While we would encourage the
use of such alterantive surfaces, we do
not believe it is practical or necessary to
require them in all cases.

A small number of commenters
recommended that the regulations
require that each animal's condition be
reviewed daily, with emphasis on
animals with special needs that may be
especially affected by extremes of
temperature and humidity. While we
believe that certain dogs and cats, such
as sick, aged, young, or infirm animals,
should receive special attention
regarding the minimum temperature they
are exposed to, and are proposing such
provisions, we do not believe that it
would be practical or reasonable to
require that such animals be monitored
each day with regard to temperature
and humidity fluctuations. We are
therefore making no changes to our
proposal based on these comments.

A small number of commenters stated
that the regulations regarding minimum
temperatures should be phrased as
recommendations rather than
requirements, to allow for events such
as breakdowns or cleaning of
equipment. We believe such a change
would cause enforcement difficulties
and would not be in the best interests of
the animals, and we are making no
changes to our proposal based on these
comments.

Many commenters recommended that
we propose provisions to allow dogs
and cats that are acclimated to
temperatures higher than 95 °F and
lower than 35 °F to be exposed to
temperatures outside those limits, We
are making no changes based on these
comments. Dogs or Cats that are
acclimated to temperatures outside the
proposed limits under one set of
conditions may find the same
temperatures intolerable under other
conditions. For example, a dog that is
acclimated to 100 °F temperatures in an
outside area may not be able to tolerate
the same temperature indoors, because
of the enclosed facility's confined
nature. Further, the humidity level in a
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facility can greatly affect how tolerable
a certain temperature level is. Based on
our experience enforcing the regulations,
we believe that the temperature limits
we have proposed are warranted to
promote the health and well-being of
dogs and cats housed in enclosed
facilities.

Several commenters stated that we
should require that cooling systems
operate automatically. We do not
believe how a system works is
important, as long as it meets the
standards in the regulations, and are
making no changes based on these
comments. Several commenters
requested that we publish our references
for the temperature specifications we
set. As discussed above, we based the
proposed temperature limits on our
experience enforcing the regulations.

Ventilation Requirements in Housing
Facilities—Sections 3.2(b), 3.3(b). and
3.5(b)

The requirements for ventilation of
indoor housing facilities that are set
forth in § 3.2(b) of the current
regulations were retained in the
proposal, and were extended to apply to
all sheltered portions of sheltered, and
mobile or traveling housing facilities to
provide for the health, comfort, and
well-being of dogs and cats. Based on
our inspections of dealer, exhibitor, and
research facilities, we proposed to add
(1) that ventilation must also be
provided to minimize ammonia levels in
these housing facilities; (2) that
ventilation in mobile or traveling
facilities must minimize exhaust fumes;
and (3) that in indoor housing facilities,
the relative humidity must be
maintained between 30 and 70 percent.
Although, as proposed, the 30-70
perceat range would apply to all dogs
and cats, we indicated in the
supplementary information included in
the proposed rule that we expected
generally accepted professional and
husbandry practices to be followed in
providing humidity levels appropriate to
particular breeds of dogs and cats. The
30-70 percent range corresponds to the
recommendations contained in the NIH
Guide. We did not propose to require
that precise humidity levels be
maintained in sheltered housing
facilities or mobile or traveling facilities.
The configuration of many sheltered
facilities makes humidity control
impracticable, and mobile or traveling
housing facilities may travel into many
different parts of the United States, with
varying levels of humidity.

A number of commenters supported
our proposed provisions as written.
Several commenters recommended that
allowable humidity limits be specified

for mobile and traveling housing
facilities. A large number of commenters
stated that not all dogs and cats require
humidity levels in the 30-70 percent
range, and that it would therefore be
inappropriate to establish specific
humidity limits. Many commenters
recommended that we require only that
the appropriate relative humidity be left
to the judgment of the attending
veterinarian, and be maintained at a
level that ensures the health and well-
being of the animals housed in the
facility. Upon review of the evidence
presented in the comments, we agree
that it is not appropriate or necessary to
set specific upper and lower limits on
relative humidity. We agree that the
effect on animals of a particular level of
humidity depends to a great degree on
other factors, such as temperature and
ventilation, We are therefore not
including such specific limits in this
revised proposal. However, we are
providing in this revised proposal that,
in those housing facilities where
humidity can be controlled (indoor
housing facilities and the sheltered part
of sheltered housing facilities) the
relative humidity must be at a level that
ensures the health and well-being of the
animals housed, as directed by the
attending veterinarian, in accordance
with generally accepted professional
and husbandry practices.

A number of comments took issue
with our proposed requirement that
enclosed honsing facilities be
sufficiently ventilated to minimize
odors, drafts, ammonia levels, and
moisture condensation. {In mobile or
traveling housing facilities the
minimizing of exhaust fumes would also
be required). The commenters expressed
concern that the requirements would
lead to significant disagreement as to
the meaning of “minimize.” Some
commenters expressed doubt that odors
could always be minimized. We are
making no changes to our proposal
based on these comments. The
provisions as proposed do not require
the elimination of objectionable odors,
fumes, etc., only that they be held to
minimal levels. We believe that such a
performance standard can be met and
enforced.

A number of commenters addressed
our proposed reguirement that air,
preferably fresh air, be provided by
means of windows, vents, fans, or air
conditioning. One commenter
recommended that fresh air be
mandatory. We do not believe that it
would be practical or necessary to
require that fresh air always be
provided and are making no changes to
our proposal based on this comment. A

much greater number of commenters
stated that in many cases recycled air is
preferable to fresh air, and
recommended that we change our
reference to “air"” to read instead
“ventilation." We agree that the word
“ventilation” better encompasses the
intent of our proposed provision, and
are therefore revising our proposal to
provide that ventilation must be
provided by windows, doars, vents,
fans, or air conditioning.

Several commenters recommended
that auxiliary ventilation be required
when the ambient temperature exceeds
80° F, rather than 85° F as proposed. The
requirement for auxiliary ventilation at
temperatures exceeding 85° F is part of
the current regulations. Based on our
experience enforcing the regulations, we
believe that it is adequate to ensure the
health and well-being of animals housed
in enclosed facilities. We are therefore
making no changes to the proposal
based on these comments. A number of
commenters opposed the requirement
for auxiliary ventilation in cases where
the animals are acclimated to high
temperatures. We are making no
changes to our proposed based on these
comments. As discussed above, an
animal acclimated to high temperatures
in an outside area may find the same
temperatures intolerable in an enclosed
area without sufficient ventilation.

Many commenters stated that it
would be impossible to stay within the
relative humidity limits we proposed
after steam cleaning, unless the air
conditioning systems were set at 65° F
or below. As discussed above, we are
revising our proposal to remove upper
and lower relative humidity limits.

Several commenters recommended
that we reformat our proposed provision
on relative humidity for readability. We
believe that the proposed provisions are
understandable as written and are
making no changes to our proposal
based on these comments.

For the same reasons discussed above
regarding temperature requirements, we
are removing the requirement in our
proposal that ventilation in the enclosed
parts of housing facilities provide for the
“comfort" of the dogs and cats housed in
the facility.

Lighting Requirements in Housing
Facilities—Sections 3.2[c), 3.3(c). and
3.5(c)

In the proposed regulations, we
retained the requirement in § 3.2(c) of
the current regulations that indoor
housing facilities have ample light to
permit routine cleaning and inspection.
We proposed to extend this requirement
to all of the enclosed housing facilities
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included in the proposed regulations.
We also proposed to require in each
case that either natural or artificial light
be provided for at least 8 hours each
day, corresponding to the natural period
of daylight. Our experience inspecting
licensees' and registrants’ facilities has
shown us that in the past some licensees
and registrants have kept dogs and cats
in darkened rooms throughout most of
the day. In the case of indoor housing
facilities and mobile or traveling
housing facilities, we proposed to
require that if only artificial light, such
as flourescent light, is used, it provide
full-spectrum illumination. Also, in our
proposal, we retained the requirement in
the current regulations for indoor
facilities that primary enclosures be
placed so as not to expose the animals
in them to excessive light, and we
proposed to extend that requirement to
sheltered enclosures. We provided as an
example of excessive light the situation
where an animal is housed in the top
cage of a stack of cages, near a lighting
fixture.

A large number of commenters
addressed our proposed provision that
would require full-spectrum lighting.
While a small number of commenters
supported such a comment, a much
larger number of commenters stated that
full-spectrum lighting was unnecessary
for the health and well-being of dogs
and cats. Others stated that it was
impractical because such lighting
fixtures, when shielded for sanitation
purposes, will filter out certain
wavelengths of light. Some commenters
presented evidence that continued
exposure to full-spectrum illumination,
strictly defined, could actually harm the
vision of animals. Upon review of the
comments, we believe that the practical
problems associated with full spectrum
lighting warrant our removing its
requirement in the proposal, and we are
doing so in this revised proposal.

Many commenters questioned the
need for at least 8 consecutive hours of
light each day, stating that such a
specific timetable does not allow for
professional judgment regarding the
needs of individual breeds and animals.
We agree that 8 hours of light may not
be necessary or warranted in all cases,
that it may not coincide with normal
outdoor lighting cycles at particular
times of the year, and that a provision
for a “normal diurnal lighting cycle"
would better meet the intent of the
proposed regulation. We are therefore
revising our proposal to provide that
animal areas must be provided a regular
diurnal lighting cycle of either natural or
artificial light. In order to allow for
professional judgment regarding the

lighting needs of individual animals or
species, we are proposing in this revised
proposal that lighting in animal facilities
must provide sufficient illumination to
provide for the well-being of the
animals, as well as to allow for good
housekeeping practices, adequate
inspection of animals, and adequate
cleaning.

A number of commenters
recommended that we provide a
definition of “excessive light." We
believe that the term is self-explanatory;
that it means a degree of light available
is detrimental to the well-being of the
animals. Whether the light that is
harmful to the animals would be
determined on a case-by-case basis.
Some commenters took issue with the
statement in the supplementary
information of our proposal that an
animal housed in the top cage of a stack
of cages near a light fixture would be
exposed to excessive light. We are
making no changes based on these
comments. The provisions we proposed
would prohibit exposing the animals to
excessive light. In our supplementary
information we provided just one
example of a variety of situations we
believe could constitute excessive light.
We continue to believe that it is
necessary for the health and well-being
of dogs and cats that they not be
exposed to excessive light.

Several commenters stated that our
proposed lighting standards were
minimal. It is our purpose throughout the
regulations to establish minimum
standards for the health and well-being
of regulated animals. Although we
encourage practices that exceed the
minimum, we believe that the standards
we are proposing would be adequate to
meet their purpose.

A number of commenters
recommended that we provide the
authority to make exceptions to lighting
standards to the Committee at research
facilities. The regulations in § 2.38(k)(1)
of part 2 already provide that exceptions
to the standards in part 3 may be made
when such exceptions are specified and
justified in the proposal to conduct an
activity and are approved by the
Committee.

Specific Provisions for Indoor Housing
Facilities—Section 3.2(d)

Section § 3.2(d) of the current
regulations, regarding the interior
surfaces of indoor housing facilities,
requires that those surfaces be
substantially impervious to moisture
and readily sanitized. In § 3.2(d) of the
proposed regulations, we retained the
requirement that all surfaces be
impervious to moisture, but made an
exception in the case of ceilings that are

replaceable. An example of this would
be a suspended ceiling with replaceable
panels. The requirements we proposed
concerning interior surfaces are more
stringent for indoor housing facilities
than for any other type of facility. Only
for indoor facilities, for example, did we
propose that ceilings have to be either
impervious to moisture or replaceable.
This is because indoor facilities
generally operate on one ventilation
system, and any disease organisms or
excessive odors that occur in the facility
might spread throughout the facility,
requiring a thorough cleaning or
replacement of all interior surfaces.

A number of commenters specifically
supported the proposed provisions as
written. A number of other commenters
stated that it is inconsistent to consider
a pervious floor a threat to an animal's
welfare in indoor facilities, but not in
outdoor facilities. Based on our
experience enforcing the regulations, we
do not believe that indoor floors in
facilities used to house dogs and cats
can be kept sufficiently clean and
sanitary unless they are impervious. The
nature of the facilities and the animals
housed has indicated to us that indoor
floors that are not impervious tend to
stay damp and warm, which encourages
bacterial growth and other health risks.
We are therefore making no changes to
the proposal based on these comments,
One commenter stated that ceilings
should always be impervious to
moisture, whether or not they are
replaceable. We are making no changes
based on this comment. In many cases,
replacing a ceiling would be more
effective in minimizing disease risk than
cleaning it.

Specific Provisions for Sheltered
Housing Facilities—Section 3.3 (d) and

(e)

In proposed § 3.3(d) regarding
sheltered housing facilities, we set forth
the requirement that dogs and cats be
provided with adequate shelter and
protection from the elements.

In order to maintain sanitary
conditions in sheltered housing
facilities, we proposed to establish the
following requirements in § 3.3(e). Under
our proposal, the following areas would
have to be impervious to moisture: (1)
Indoor floor areas in contact with the
animals; (2) outdoor floor areas not
exposed to the direct sun or made of a
hard material such as wire, wood, metal,
or concrete, in contact with the animals:
and (3) all walls, boxes, houses, dens,
and other surfaces in contact with the
animals. We proposed that outside floor
areas in contact with the animals and
exposed to the direct sun could consist
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of compacted earth, sand, gravel, or
grass.

A small number of commenters
specifically supported the provisions
pertaining to sheltered housing facilities
as written. A number of commenters

asked that we define “adequate shelter."

To clarify the intent of this term, we are
specifying in this proposal that the
shelter must be adequate to protect the
health and well-being of the animals
housed. Several commenters
recommended that the regulations set
forth certain specific construction
standards for shelters with regard to
protection from the elements. We are
making no changes to our proposal
based on these comments. We believe
that the provisions in this revised
proposal that dogs and cats be provided
with adequate shelter from the elements
to protect their health and well-being
will enable us to ensure that whatever
shelter configuration is used meets the
regulatory standards.

Several commenters recommended
that the regulations require that clean,
dry bedding be provided in sheltered
housing facilities. We are making no
changes based on these comments.
Although we proposed such a
requirement for shelters in outdoor
housing facilities, we believe that the
fact that dogs and cats in sheltered
housing facilities have access to
temperature-controlled enclosed housing
makes the requirement unnecessary for
such facilities.

Specific Provisions for Outdoor Housing
Facilities—Section 3.4

The intent of § 3.3 of the current
regulations is to provide adequate
standards for the care of animals housed
outdoors. However, our inspections of
dealers’ and exhibitors' facilities in
climates with the temperature extremes
have indicated that some licensees are
not meeting what we believe should be
minimum standards for the treatment of
dogs and cats. Specifically, we believe
that the regulations need to be made
more stringent regarding the types of
dogs and cats that can be kept outdoors,
and regarding what shelter is necessary
for dogs and cats kept outdoors.
Therefore we proposed to revise the
current requirements for outdoor
facilities, to make them more clearly
defined and more stringent.

Because outdoor facilities cannot be
temperature-controlled, we believe it is
necessary to judge a dog's or cat's
suitability for outdoor housing on an
individual basis. We set forth provisions
in proposed § 3.4(a)(1) that a dog or cat
could not be kept in an outdoor facility
if (1) it is not acclimated to the
temperatures prevalent in the area or

region where the facility is located; {2) it
is of a breed that cannot tolerate the
prevalent temperatures of the area
without stress or discomfort (such as
short-haired breeds in cold climates); or
(3) it is aged, young, sick or infirm. We
recognize that in some situations,
particularly in the case of dogs or cats
obtained from pounds, it will not be
known whether an animal has been
acclimated to prevailing temperatures.
Therefore, in proposed § 3.4(a){2), we
provided that if a dog's or cat's
acclimation status is unknown, it must
not be kept in an outdoor facility in any
month in which, during the preceding 5
years, the temperature at the facility has
been less than 35 °F (1.7 °C).

With regard to the type of shelter
required for dogs and cats housed
outdoors, we believe that the current
regulations should be expanded to
specify what is necessary for better and
more humane treatment of the dogs and
cats. In essence, the current regulations
require that dogs and cats be provided
with sufficient shade to protect them
from the direct rays of the sun, shelter to
keep them dry during rain or snow, and
shelter when the atmospheric
temperature falls below 50 °F. (10 °C).
Additionally, bedding or some other
protection is required when the ambient
temperature falls below that to which
the dog or cat is acclimated.

In § 3.4(b) of the proposed rule, we set
forth the requirement that all outdoor
facilities housing dogs or cats include a
shelter structure that is accessible to all
animals in the facility, and that is large
enough to allow all animals in the
structure to sit, stand, and lieina
normal manner, and to turn about freely.
We proposed in § 3.4(d) that the shelter
structure would have to: (1) Provide
adequate shelter and protection from the
cold and heat; (2) be protected from the
direct rays of the sun and the direct
effect of wind, rain, or snow; (3) have a
wind break and a rain break at its
entrance; and (4) contain clean, dry,
bedding material. We also proposed in
§ 3.4(b) that in addition to the shelter
structure, there would have to be a
separate outside area of shade provided,
large enough to contain all the animals
at one time and to protect them from the
direct rays of the sun. This shaded area
would give the animals relief on hot
days, when they should be unlikely to
seek shelter in an unventilated structure.
In this revised proposal, we are
including clarifying language that
multiple shelters and multiple outside
areas of shade would be acceptable.

In proposed § 3.4(c), we set forth the
requirement that all building surfaces
that are in contact with dogs or cats in
outdoor housing facilities be impervious

to moisture. We specified that metal
barrels, old refrigerators or freezers, and
the like would not be permitted as
shelter structures, and that the floors of
outdoor housing facilities could be of
compacted earth, sand, gravel, or grass,
but would have to be kept clean.

Several commenters specifically
supported our proposed provisions
regarding outdoor housing facilities as
written. A large number of commenters
objected to our specifying in § 3.4{a)(1)
which categories of dogs and cats would
not be permitted to be housed in outdoor
housing facilities. The commenters
stated that such specificity precludes
professional judgment on the part of the
attending veterinarian as to whether
being housed outdoors would be
harmful to certain animals. Some
commenters stated that being housed
outdoors might even be beneficial to
some of the dogs that would be
excluded from outdoor housing under
our proposed regulations. Based on our
experience enforcing the regulations, we
continue to believe that, in general, the
categories of dogs and cats specified in
proposed § 3.4(a)(1) are unable to
tolerate temperature conditions in
outdoor facilities. However, we
recognize that, in certain cases,
individual dogs or cats may not be
harmed by, or may benefit from,
conditions in outdoor facilities. We are
therefore revising proposed § 3.4[a)(1) to
provide that the categories of dogs and
cats listed there may not be housed in
outdoor housing facilities, unless such
housing of the dogs or cats is
specifically approved by the attending
veterinarian.

A large number of commenters
addressed our proposed provision that,
when their acclimation status is
unknown, dogs and cats must not be
kept in outdoor facilities during any
month in which, during the preceding 5
years, the temperature at the facility has
been less than 35 °F. (1.7 °C). A number
of commenters opposed the proposed
provision without explanation. A
number of commenters stated that the 35
°F (1.7 °C) standard was too low.
Several commenters suggested that we
replace the word "temperature” in the
provision with the term “average daily
temperature.” Many commenters
recommended that we substitute more
general wording, to provide that dogs
and cats acclimated to and tolerant of
conditions at the facility would be
permitted to be housed in the facility.
Others suggested that the decision
whether to house such dogs and cats in
outdoor facilities be left to the attending
veterinarian.
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Upon review of the comments, we
believe that some modification of the
proposed provision is warranted. While
we continue to believe, based on our
experience enforcing the regulations,
that 35 °F (1.7 °C) is a reasonable lower
limit for dogs and cats whose
acclimation status is unknown, we
believe that the regulation we proposed
is unnecessarily complex. Our intent in
wording our proposal as we did was to
ensure that animals whose acclimation
status is unknown not be exposed to
temperatures lower than 35 °F (1.7 °C).
We are therefore revising our proposal
to clarify that point, by specifying that
when their acclimation status is
unknown, dogs and cats must not be
kept in outdoor facilities when the
ambient temperature is less than 35 °F
(17 *C).

Many commenters stated that the 35
°F minimum temperature need not apply
to short-haired dogs if adequate
insulated housing is provided. We are
making no changes to the proposed
provisions based on these comments.
Even if a shelter structure were
adequately temperature controlled, it
would be necessary for the dog to leave
the shelter periodically to take care of
elimination and for feeding.

One commenter recommended that
specific standards for acclimation
should be set forth in the regulations. In
enforcing the regulations, we would
evaluate acclimation according to its
standard dictionary definition, and do
not believe it is necessary to include
such a definition in the regulations.

A large number of commenters
addressed the requirements in proposed
§ 3.4(b) that outdoor housing facilities
have a shelter structure in which all
animals in the facility can sit, stand, and
lie in a normal manner, and a separate
shade area large enough to contain all
the animals. A number of commenters
specifically supported the proposed
provisions as written. A much greater
number of commenters stated that the
proposed standards were unnecessary,
unjustified, and redundant with the
requirements in proposed § 3.4(d) that
dogs and cats in outdoor housing
facilities be provided shelter from the
elements. These commenters
recommended that proposed § 3.4(b) be
changed to read that the shelter must be
sufficiently large to comfortably provide
protection for all dogs and cats housed
in the facility at the same time. We do
not believe that proposed §§ 3.4 (b) and
(d) are redundant. Section § 3.4(b) sets
forth size standards for the required
shelter; § 3.4(d) sets forth performance
standards for the shelter. We do agree
that, for purposes of clarity, the

provisions in proposed §§ 3.4 (b) and (d)
should be combined in one paragraph,
and we are revising our proposal to
include them in proposed § 3.4(b).

A large number of commenters
addressed the provisions in proposed
§ 3.4(c), regarding the construction of
outdoor housing facilities. Many
commenters took issue with our
proposed requirement that floor surfaces
in outdoor housing facilities—if made of
earth, sand, gravel, or grass—be
replaced if there are any prevalent
odors, diseases, insects, pests, or
vermin. The commenters expressed the
opinion that such materials cannot be
replaced. We disagree, and believe that
it is both practical and feasible to
replace any of the materials listed. For
the reasons discussed above under
“Housing Facilities: Surfaces; Cleaning,”
we are including “absorbent bedding” in
this revised proposal as one of the
materials that may be used for floor
surfaces in outdoor housing facilities.

Several commenters recommended
that we specify the structural
requirements of a shelter structure—i.e.,
how it should be built; what materials
may be used. While we believe it is
neither appropriate nor necessary to
establish specific design standards for
shelters, as long as they perform
according to the proposed standards, we
do believe that it is necessary that each
such shelter contain at least a roof, four
sides, and a floor, We are therefore
revising our proposal to add such
wording.

A number of commenters stated that
the regulations should prohibit housing
dogs and cats on surfaces of dirt, gravel,
or sand. Based on our experience
enforcing the regulations, we do not
believe that such surfaces are harmful to
the health and well-being of dogs or
cats, and are therefore making no
changes to our proposal based on these
comments.

A small number of commenters
recommended that § 3.4(c) include the
requirement that floors and any other
surfaces in outdoor housing facility
shelters that come in contact with
animals be impervious to moisture and
be maintained in accordance with the
sanitization procedures set forth
elgsewhere in the proposed regulations.
Such surfaces are included among those
addressed in proposed § 3.1, regarding
general requirements for housing
facilities, and we believe the
construction, cleaning, and sanitization
requirements set forth in that section are
adequate to provide for the health and
well-being of the animals housed.
However, for clarity and emphasis, we
are adding wording to our proposal to

provide that all such surfaces must be
maintained on a regular basis, and that
surfaces of outdoor housing facilities
that cannot be readily cleaned and
sanitized must be replaced when worn
or soiled.

Several commenters recommended
that we include “cars” among the items
that may not be used as shelters in
outdoor housing facilities. A small
number of commenters also
recommended that we exclude all
refrigerators and freezers from use as
shelters, not just “old" refrigerators and
freezers as proposed. We believe both
the recommended changes are
warranted and we are revising our
proposal accordingly.

A large number of commenters
addressed the provisions in proposed
§ 3.4(d) regarding specifications for
shelters in outdoor housing facilities.
Several commenters specifically
supported the proposed provisions as
written. Many commenters opposed our
proposed requirement that the shelter be
provided with a rain and wind break.
While we do not believe it is
appropriate to provide specific
standards for the design of such breaks,
we continue to believe that they are
necessary to provide adequate shelter
from the elements and are making no
changes to our proposal based on these
comments.

A number of commenters addressed
the proposed provision requiring clean,
dry bedding in shelters in outdoor
facilities. One commenter stated that
bedding should not be required when
the shelter provided is adequate and the
temperature exceeds 35 *°F (1.7 °C).
While we disagree that bedding is not
necessary until the temperature drops to
35 °°F (1.7 °C), we do agree that the
proposed regulations should be clarified
to indicate that bedding is required only
in the case of cold temperatures. We are
therefore revising our proposal to
provide that shelters in outdoor facilities
must contain clean, dry, bedding
material when the temperature is below
50 °°F (10 °C), and additional clean, dry
bedding when the temperature is 35° °F
(1.7° C) or lower.

Many of the commenters addressing
the issue of bedding saw practical
problems with its implementation. A
number of commenters opposed using
bedding in outdoor housing facilities
where a washdown procedure is carried
out twice a day; others stated that it
would not be possible to have clean dry
bedding at all times, and that the
regulations should allow for a grace
period before introduction of new
bedding. We are making no changes
based on these comments. As discussed




Federal Register / Vol. 55, No. 158 /| Wednesday, August 15, 1990 / Preposed Rules

33483

above, bedding would be required only
in'cold temperatures, and it is not-usual
procedure to carry out washing of
shelters in such temperatures. As far as
how often bedding needs to be replaced,
we anticipate that the regulations would
be enforced on the basis of accepted
husbandry practices.

A small number of commenters stated
that the regulations should require
enough bedding to make a soft,
protective bed. While we would
encourage that the comfort of the
animals be considered in supplying
bedding, we do not believe that it would
be appropriate or practical to include
such standards in the regulations, which
are intended to set forth minimum
standards to ensure the health and well-
being of the regulated animals,

Primary Enclosures—Section 3.6

In proposed § 3.6, we proposed to
amend current § 3.4, “Primary
enclosures.” The current section
provides general requirements for
construction and maintenance of
primary enclosures, uniform space
requirements for each dog or cat housed
in a primary enclosure, and provisions
regarding litter and resting surfaces for
cats and the tethering of dogs on chains.
We proposed to expand the current
general requirements, to add some new
requirements, and to clarify the existing
requirements in accordance with the
intent of the amendments to the Act.

Primary Enclosures: General
flequirements—Section 3.6{a)

The provisions we set forth in
proposed § 3.6 regarding primary
enclosures contained requirements that
all primary enclosures meet certain
minimum standards to help ensure the
safety and well-being of dogs and cats.
A primary enclosure is defined in part 1
as “any structure or device used to
restrict an animal or animals to a limited
amount of space, such as a room, pen,
rugn, cage, compartment, pool, hutch, or
tether.” Included among the primary
enclosures subject to the proposed
regulations would be those used by
circuses, carnivals, traveling zoos,
educational exhibits, and other traveling
animal acts and shows. In § 3.6{a) we
proposed to continue to require that
primary enclosures be structurally
sound and maintained in good repair to
protect the animals from injury, to
contain them, and to keep predators out.
We also proposed to require that the
primary enclosures keep unauthorized
humans out. We proposed to continue to
require that the primary enclosures
enable the animals to remain dry and
clean; that they provide the animals
with convenient access to food and

water; that they provide sufficient space
for the dogs and cats to have normal
freedom of movement; and that their
floors be constructed in a manner that
protects the animals frem injury. With
regard to this last requirement, we
proposed to specify that if the floors of
primary enclosures are of mesh or
slatted construction, they must not allow
the animals' appendages to pass through
any openings in the floor.

We proposed to add requirements that
the primary enclosures be constructed
without sharp points or edges, and that
they provide sufficient shade to the
animals in the enclosures and protect
them from temperature extremes and
other weather conditions that might be
uncomfortable or hazardous to the
animals. We also proposed to require
that the primary enclosures be easily
cleaned and sanitized, or be replaceable
when worn or soiled.

A number of commenters specifically
supported the provisions of § 3.6{a) as
written. A small number of commenters
stated that the regulations in proposed
§ 3.6{a)(2), regarding the construction of
primary enclosures, were redundant and
unclear. We believe that the proposed
provisions are clear as written. Further,
we believe each of the provisions set
forth addresses a distinct need, and is
not redundant with other provisions. We
are therefore making no changes hased
on these comments.

A large number of commenters
addressed the provisions in propesed
§ 3.6{a){2)(x), which state that floors of
primary enclosures that are of mesh or
slatted construction must be constructed
s0 &8s to prevent the animals’
appendages from passing through any
openings in the floor. A small number of
those commenters recommended that
we replace the word “appendage” with
the word “limb,"” so that “appendage”
would not be construed to include a tail
or toenall. We agree that such a change
in wording would clarify the intent of
the proposed rule and are revising our
preposal to read that the floors of
primary enclosures must be constructed
s0 as to protect the animals’ feet and
legs from injury, and to prevent the
animals' feet from passing through any
openings in the flcor. Many commenters
recommended that we delete entirely
the proposed requirement regarding
mesh or slatted floors. We continue to
believe that it is necessary for the safety
of the animals that their limbs do not
pass through openings in the floor and
are making no change based on these
comments. :

Paragraph (iv) of § 3.6{g) of our
proposal states that primary enclosures
must be constructed s0 as to keep

predators and unauthorized humans
from entering the enclosures. Many
commenters abjected to this provision,
stating that such security is unnecessary
for the primary enclosure because
elsewhere in the regulations the housing
facility itself is required to have
safeguards in place preventing the entry
of unwanted animals and unauthorized
humans. Wae disagree with the assertion
of the commenters. Even assuming that
no unwanted animals would ever enter
the facility from the outside, there is still
the risk that animals within the facility
might escape from their enclosures and
pose a risk to confined animals, unless
the primary enclosures guard against
such risk. We are therefore making no
changes to the proposal based on these
comments. However, after review of the
proposal, we are revising proposed

§ 3.6(a}){iv) to provide that the primary
enclosures must keep out “other
animals,” rather than “predators’ as
proposed. There may be animals that
are not predators of dogs or cats in the
strict sense, but that could nonetheless
harm the dogs or cats. We believe such
animais must be kept out of the primary
enclosures.

Paragraph {xi) of § 3.6{a) of cur
proposal states that primary enclosures
must be constructed so as to provide
sufficient space to allow each animal to
turn abeut freely, to stand, sit, and lie in
a comfortable, normal position, and te
walk in a normal manner, A small
number of commenters recommended
that the wording be changed to read
“provide space that is adequate and
permits freedom of movement and
normal pestural adjustments.” We
believe that the wording in the proposal
conveys the intent of the provision
adequately and are making no changes
based on these comments. Several
commenters requested that we define
and justify the phrase "to walk in a
normal manner.” We believe that the
meaning of the phrase and its
justification are sell-evident and we are
making no changes based on these
comments.

Additional Primary Enclosure
Requiremenis for Cats—Section 3.6{b)

We proposed to change the space
requirements for cats. In general, the
proposed regulations based how much
space a cat should have on the animal’s
weight, and whether it is a nursing
mother. The space requirements in
§§ 3.4{b} (1) and (3) of the current
regulations are uniform for all cats,
regardless of size, and require that each
cat be given a minimum of 2.5 ft?, with
roorm to turn about freely, and to easily
stand, sit, and lie in a comforiable
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normal position. We believe, based on
our inspectians of research facilities,
that the carrent minimum space
requircments should be mereased for alt
cats. Additionally, beeause the weight of
a cat is a good indicator of its overall
size, we believe that floor space
requirements skould distinguish
between cats of difierent weights. Our
proposed standards would provide cats
with the space we believe is necessary,
and at the sanre time make our
regulations correspend more clasely to
the NIH Guide. We propused in
§ 2.6(b}{1] to require that weaned cats
weighing 8.8 Ibs 4 kg) or Jess be
provided with at least 3.0 fi2 (0.25 m?}
of floor space, and that eats weighing
over 8.8 Ibs (4 kgJ be provided with a
mipimum of 4.0 £t (0.37m*} of floor
space. Additionally, we preposed to
required that each gueen with nursing
kittens be provided with an additienal
amoant of floor space, equivalent to at
least 5 percent of her minimum require
floer for each nursing kitten in the Htter.
For example, under our proposal, five
nursing lkittens wounld require a 25-
percent inerease and 10 nursing kittens
would require a 50-percent increase. We
proposed to provide that the minimum
floor space required would be exclusive
of any food, water, or litter pans, and
the height of the primary enclosure for
cats would Bave to be at least 24 inches
{60.96 em).

A large nomber of eommenters
aiddressed the provisions in proposed
§ 3.6(b){1) regarding minimum space
requirements for cats. A rumber of
commenters specifically supported the
proposed provisions as written. A small
nember of commenters recommended
that the general spaee requirements for
cats provide for mere minimum space. A
very large number of commenters stated
that cat cages need to be large enongh to
allow nermal postural adjustments,
including full extension of front and
back legs. We agree that “stretebing”™ is
part of a eat's nermal behavior, and that
space requirements need to allow for
such aetivity. We believe that the space
requirements we proposed would
provide adeguate room for such postural
adjustments in & horizontal direction.

Many commenters opposed the
propesed general inerease for cats. Of
those opposing the increase, most
reeommended retaining the corrent
space requirements for cats, including
height requirements, subjeet to the
judgment of the attending veterinarian.
We are making no changes based an
these eomments. We continue to
believe, based on our experience
enforcing the regulations, that the
current space standards are inadeguate

for the well-being of cata. In developing
new proposed space standards, we have
consulted extensively with HHS, as
statutorily mandated. The general
standards we proposed correspond to
Guidelines published by NIH. By
eoordinating our standards with the NiH
Guidelines, we are furthering
harmonious regulations throughout the
Federal government, while ensuring the
well-being of cats at regulated facilities.

A large number of commenters
addressed the provisions in propesed
§ 3.6(b){1)¢iv} regarding imcreased space
for queens with nursing kitlens. Many
commenters specifically supported the
prapased provision as written. A very
large number of commenters
reconmmended that we reguire more
space for nursing kittens than that
provided for in the prepesal. Many
commenters stated that we should
delete all reference to percentage
increases for kittens. Of the commenters
recommending deletion of the provision,
most recommended that each gueen
with nursing kittens be provided with an
additional amount of flesr space to be
determined by the attending
veterinarian, based on the breed anéd
behavioral nature of the queen, in
keeping with generally accepted
husbandry practices. A small number of
commenters stated that requiring a
specified amount of additionzl spece for
nursing kitfens would semetinies reguire
that the guecn and her kittens be moved
to a new cage right after birth, and that
sueh a relocation would unmecessarily
disturb the queen and could resolt in
kitten mortality.

While we continue to believe that a 5
percent inerease per nursing kitten is in
most cases reasonable and necessary
for the well-being of both the dam and
kittens, vpon review of the comments
we agree that situations may arise
where it is unnecessary or even harmful
to require a specifie increase in size,
without allowing for professional
discretion. Therefore, we are revising
§ 3.8(b}(1){iv) to provide that each gueen
with nursing kittens must be provided
with an sdditional amount of flooy
space, based on her breed and
bekavioral characteristics, in
accordanece with generzily aceepted
husbandry practices as determined by
the attending veterinarian. The revised
proposal would require that if the
additional amount of floor space for
each nursing kitten is less than 5 percent
of the mintmum requirement for the
queen, such housing must be approved
by the Commitiee in the case of research
faeility, and by the Administrator in the
case of dealers and exhibitors.

A large number of commenters
requested that justification be provided
for the provision in proposed
§ 3.8(b)(1){v] that food and waler pans
would not be eounted as required floor
space. We believe if is obvious that
requiring animals to walk or rest in their
food and water receptacles in order to
achieve adequate space would
encourage sanitation and healih
problems. We believe the proposed
provision is warranted as writlen.

A large number of commenters.
requested that we elarify whether littes
pans would be counted as parst of the
minimum floer space under the
proposed regulations. A smal} rumber of
commenters recommended that they be
so counted. While we continue o
believe that food and water containers
are not usable as floor space for animals
contained, we believe it would be
reasonable to consider litter pans aa
part of the floor space, as long as they
are properly cleaned and sanitized. We
are therefore revising our proposal
accordingly.

A number of commenters stated that
the proposed inecreases in space
requirements for cats would make
cleaning and sanitization mere diffienit
when the large cages are stacked on
each other. We believe that this coneern
is a logistical diffieulty that can be
cvercome and that does net justify
abandoning the propoesed increases in
space requirements.

In our preposal, we provided that all
cats housed in the same primary
enclosure wonld have to be compatible.
We preposed ta retain the reguirement
in current § 3.4(b){3} that no more than
12 adult nenconditioned eats be housed
in the same primary enclosure and to set
forth that requirement in proposed
§ 3.6(b)}2). In addition, we proposes that
the following restrictions would apply:
queens in heat could not be housed in
the same primary enclosore with
sexually mature males, except for
breeding: queens with hiters and kittens
under 4 months of age could not be
housed in the same primary enclosure
with any other adult eats, except when
manintained in & breeding colony; and
cats with a vicious or aggressive
disposition weuld have to be housed
scparately.

Most of the commenters responding fo
the proposed provisions on
compatibility supported them as written.
Several commenters recommended that
we clarify that kittens under 4 menths of
age may be housed with their dam. We
believe that such a clarification is
warranted and we are changing our
proposal accordingly.
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In § 3.6(b)(3), we proposed to retain
the current requirement that in all
primary enclosures having a solid floor,
a receptacle with litter be provided to
contain excreta. A small number of
commenters stated that litter in a
receptacle should be required, whether
or not the floor is solid. We are making
no changes to cur proposal based on
these comments. Floors with openings
provide an adequate means cf
eliminating excreta and we see no need
to require litter receptacles in such
cases.

The current standards for cats in
§ 3.4(a)(2)(ii) state that there must be a
solid resting surface in each primary
enclosure that will comfortably hold &ll
occupants at the same time, and that the
resting surface must be elevated if the
enclosure holds two or more cats. We
proposed to require in § 3.6{b)(4) that all
such resting surfaces be elevated, even
if only one cat is in the enclosure, and to
clarify that the resting surfaces not be
counted as part of the minimum floor
space. As proposed, the resting surfaces
would have to be impervious to
moisture, and would have to be gither
easily cleaned and sanitized, or easily
replaceable when soiled or worn.

A number of commenters stated that
resting surfaces need not be solid to
meet the needs of the cats. We agree,
and are removing the requirement from
our proposal that resting surfaces be
solid. We are also adding a clarification
to our proposal to indicate that low
resting surfaces will be considered part
of the minimum floor space.

We proposed to provide, in § 3.6(bj)(5),
that cats in mobile or traveling shows or
acts may be kept, while the show or act
is traveling from one temporary location
to enother, in transport containers that
comply with all requirements of
proposed § 3.14 of subpart A, other than
the marking requirements in proposed
§ 3.14(a)(6). Under the praposal, when
the show or act is not traveling, the cats
would have to be placed in primary
enclosures that meet the minimum
requirements of proposed § 3.6. Mobile
or traveling shows and acts normally
remain in one location for several days
and then move to another location, with
the movement taking & day or less.
Because the animals are less subject to
injury in smaller enclosures while
traveling, we proposed to allow the use
of transport cages during this time.
However, under the proposed
regulations, when not traveling, the cats
would have to be placed in primary
eénclosures that comply with the
minimum space requirements and other
requirements of § 3.6. The only
temmenters who responded to these

provisions supported them. We are
therefore making no changes to
§ 3.6(b}(5) of our proposal.

Additional Primary Enclosure
Requirements for Dogs—Section 3.6/c)

In proposed § 3.6(c), we retained the
formulas in § 3.4(b){2) of the current
regulations for calculating the floor
space for dogs [(length of dog in
inches+6) X (length of dog in
inches 6)=required square inches of
floor space; required square inches/
144 =required square feet]. Becauge of
the great variation in size and body
conformation among the various species
of dogs, we believe the present formula
for calculating space based on body
length is more appropriate than a
formula based on the weight of the dog.
Space requirements based on weight do
not allow for the differences in body
conformation among different breeds of
dogs, such as bulldogs and whippets or
greyhounds. Space requirements based
on body length do allow for differences
in body conformation. We therefore
proposed to retain such provisions as a
more appropriate method for
determining minimum space
requirements. We also proposed to
require that the minimum height of a
primary enclosure be at least 6 inches
above the highest point of the body
(normally the ears) of the tallest dog in
the enclosure when standing in a normal
position,

We proposed that, as with cats,
nursing mothers would have to be
provided with additional space. In
propesed § 3.6(c)(1)(ii), we set forth the
requirement that each bitch with nursing
puppies be provided with an additional
amont of flocr space, equal to 5 percent
of her minimum floor space, for each
nursing puppy in the litter.

A number of commenters specifically
supported our retention of the current
general epace requirements for dogs, A
large number of comments addressed
the provisions in proposed § 3.6{c){1}{ii)
regarding how much additional space
should be provided bitches with nursing
puppies. A smail number of these
commenters opposed without
explanation the provisions regarding
increased space. Several commenters
stated that each nursing puppy should
be provided more space than proposad.
Most of the commenters addressing the
issue of space for puppies recommended
that we delete all reference to
percentage increases of floor space.
These commenters recommended that
the regulations provide that each bitch
with nursing puppies must be provided
with an additional amount of floor
space, to be determined by the attending
veterinarian, based on the breed and

behavioral nature of the bitch and in
keeping with generally accepted
husbandry practices.

For the reasons we discussed above
with regard to minimum space
requirements for cats, we believe it is
appropriate to modify our proposed
requirements regarding additional space
for bitches with nursing puppies.
Therefore, we are revising § 3.6{c}(1)(ii)
of our propoesal to provide that each
bitch with nursing puppies must be
provided with an additional amount of
floor space, based on her breed and
behaviorial characteristics, in
accordance with generally accepted
husbandry practices as determined by
the attending veterinarian. We are
propesing that if the additional amount
of floor space for each nursing puppy is
less than 5 percent of the minimum
requirement for the bitch, such housing
must be approved by the Committee in
the case of a research facility, and by
the Administrator in the case of dealers
and exhibitors,

Many commenters addressed the
propoged provisions regarding enclosure
height for dogs. A small number of
commenters opposed any requirements
regarding cage height. A large number of
commenters recommended that the
provisions for enclosure height provide
that the top of the enclosure be at least 6
inches above the head of the tallest dog
in the enclosure, rather than 6 inches
above its ears. A smull number of
commenters stated that primary
enclosures should be large enough to
allow a dog to stand on its hind legs and
hold its tail aloft. While we believe a
minimum enclosure height for dogs is
necessary and appropriate, we do not
believe that minimum requirements for
the well-being of degs need require that
the animals be able to stand on their
hind legs in‘a primary enclosure. Upon
review of the comments, we believe that
the recommendation that enclosures be
atleast 6 inches above the head of the
largest dog would be reasonable and
would not adversely affect the well-
being of the dogs housed. We are
therefore revising our proposal
accordingly.

A number of commenters
recommended that exemptions be made
for housing of dogs in temporary
enclosures that de not meet the
proposed standards, as long as the dogs
can stand, turn, and move about. We
believe that allowing for such
exemptions would lead to enforcement
problems and would not be in the best
interest of the dogs. We are therefore
making no changes to the regulations
based on these comments. Several
commenters recormmended that the
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same requirements proposed for resting
surfaces for cats be applied to dogs. We
believe that the species differences
between dogs and cats makes the
proposed resting surface requirements
for cats inappropriate for dogs and are
making no changes to the proposal
based on these comments.

In § 3.4(b}(2)(ii} of the current
regulations, requirements are set forth
for dog houses with chains used as
primary enclosures for dogs kept
outdoors. In § 3.8(c}(2) of the proposed
regulations, we expanded those
regulations, and proposed to apply the
expanded regulations to dogs that are
tethered by any means, and not just by
chains. We proposed to ratain the
current requirement that a dog that is
tethered be kept from being entangled,
and to add the requirements that the dog
not be able to come inte physical
contact with other dogs in the housing
facility, and be able to roam to the fufl
range of the tether. We proposed to
retain the current requirement that the
tether be of the type cormmonly used for
the size dog involved, and that the tether
be attached to the dog by a weil-fitted
collar. Additionally, we propased to
explicitly require that the collar must
not cause trauma or injury to the dog.
The proposed regulations included the
following examples of types of collars
that would be prohibited: Coilars made
of wire, flat chains, chains with sharp
edges, and chains with rusty or
nonuniform links. As in the current
regulations, we proposed that the tether
would have to be at least three times the
length of the dog as measured from the
tip of its nose to the base of its tail. We
also proposed to require that the tether
be attached to the front of the dog's
ghelter structure or te a post in front of
the shelter structure, and that it allow
the dog convenient access to the shelter
structure and to feed and water
containers.

Several commenters specifically
supported the proposed provisions as
written. A number of commenters either
opposed the use of tethers altogetheror
supported the use of tethers for
temporary use only. We do not believe
that the use of appropriate tethers is
harmful te dogs. Many domestic pets are
so restrained with-no harmful effect. We
are therefore making no changes {o our
proposal based on these comments.
Several commenters recommended that
the regulations require that tethers be at
least 15 feet long, and be made of a soft
but durable materiak that will not rot
when exposed to the elements nor cause
injury to the animnal. We do not believe
that eitlier of the recommended changes
are necessary for the well-being of dogs

and are making no changes to our
proposal based on these comments.

A small number of commenters
recommended that we add language to
the propesal to clarify that "tether” does
not refer to devices used for ehronie
sampling of animals during research
{such as indwelling catheters.} We
believe that such an interpretation is
self-evident and requires no elarification
in the regulations. Several commenters
stated that the collar specifications for
tethered animals should be placedina
separate seclion of the regulations so as
to apply to all dogs. We are making no
changes to the proposal based on these
comments. Requirements for
identification, including collars, for all
regulated dogs and cats are included in
§ 2.50 of the regulations.

We proposed that dog housing areas
where chains or tethers are used must
be enclosed by a perimeter fence &t
least 6 feet in height, so as to proteet the
dogs, to contain them, and to keep
animals the size of dogs, raccoons, and
skunks from going through or under it. A
number of commenters, addressing
similar provisions for perimeter fences
elsewhere in the regulations, stated that
requiring a fence at least 8 feet high
would not necessarily keep unwanted
animals from entering the area oceupied
by the animals housed. While we
continue to believe that a perimeter
fence 6 feet high will in most cases be
adequate to keep out unwanted species,
we recognize that, depending on the
configuration and location of the facility,
and on the type of fence used, fences of
other heights might be warranted er
necessary in keeping out animals. We
are therefore amending our proposal to
require that, in cases where a perimeter
fence is required, it be of sufficient
height to keep unwanted animals out,
and that it be constructed so that #t
protects the dogs inside by preventing
animals the size of dogs, skunks, and
raccoons from going through it or under
it. Because we believe that in most cases
it would take a fence at least 6 feet high
to keep cut unwanted species, we are
also proposing to require that fences
less than 6 feet high must be approved
by the Administrator.

A number of commenters
recommended that we modify our
proposed provisions regarding fences to
allow for local zoning regulations. We
believe that any such local
considerations are beyond the scape of
these regulations and we do net
consider it appropriate te add such
provisions to the regulations.

The proposal provided that all dogs
housed in the same primary enclosuze
weuld have to be compatible. We

proposed to retain the provision in
current § 3.4(b}(2} limiting to 12 the
number of nonconditioned adult dogs
permitted ta be housed in the same
primary enclosure, and to set it forth in
propesed § 3.6{c}(3). Additionally, that
proposed paragraph contained the
following provisions: Bitches in heat
must not be housed in the same primary
enclosure with sexually mature males,
except for breeding; bitches with litters
must net be housed in the same primary
enclosure with other adult dogs: puppies
under 4 months of age must not be
housed in the same primary enclosure
with adult dogs, except when
maintained in a breeding colony; and
dogs with a vicious or aggressive
disposition must be housed separately.

A number of commenters
recommended that we reduce the
number of dogs permitted in one
primary enclosure. Recommended
maximums ranged from 4 dogs to 6 dogs.
The provision allowing no more than 12
adult nonconditioned dogs in the same
enclosure is contained in the current
regulations. Based on our experience
enforcing the regulations, we believe
that allowing such a number has not
been harmful to the health and well-
being of the animals housed. We are
therefore making no changes to the
proposal based on these comments.

Several commenters recommended
that we elarify the proposed regulations
to indicate that puppies under 4 months
of age may be housed with their dam.
We believe that such a clarification is
warranted and are reviging our proposal
accordingly.

Several commenters stated that it
would be impossible to meet cur
proposed reqguirements for compatibility
at facilities with rapid animal turnover.
We are making no changes fo our
proposal based on these comments. The
requirements for compatibility are
similar in substance to those already
being enforeed under the current
regulations, and we continue to believe
that they are necessary for the health
and well-being of the animals housed.

We proposed to provide, in § 3.8{c}{4),
that dogs in mobile or traveling shows
or acts may be kept, while the show or
act is being transported from one
temporary location te another, in
transport containers that comply with
all requirements of propesed § 3.14 of
subpart A, other than the marking
requirements iu § 3.14{a}{8). We
proposed that when the show or act is
not traveling, the dogs weuld have to be
placed in primary enclosures that meet
the minimum reguirements of § 3.6.
Mobile or traveling shows and acts
normally remain in one lecation for




Federal Register / Vol. 55, No. 158 /| Wednesday, August 15, 1990 / Proposed Rules

33467

several days and then move to another
location, with the movement taking a
day or less. Because the animals are less
subject to injury in smaller enclosures
while traveling, we preposed to allow
the use of transport cages during this
time. When stopped and not traveling,
however, the dogs would have to be
placed in primary enclosures that
comply with the minimum space and
other requirements of § 3.6. As
explained above, we also proposed
similar provisions regarding cats in
mobile or traveling shows or acts. No
commenters addressed these provisions
and we are making ne changes to

§ 3.6(c](4) of our proposal.

Innovative Primary Enclosures for Dogs
and Cats

We encourage the design and
development of primary enclosures that
promote the well-being of dogs and cats
by providing them with sufficient space
and the opportunity for movement and
exercise. Accordingly, we are providing
in this revised proposal that innovative
primary enclosures not precisely
meeting the floor area and height
requirements provided for dogs and
cats, but that do provide the dogs and
cats with a sufficient volume of space
and the opportunity to express species-
typical behavior, may be used at
research facilities when approved by the
Committee, and by dealers and
exhibitors when approved by the
Administrator.

Variances From Minimum Space
Requirements—Section 3.6(d)

In § 3.6(d) of our proposed rule, we
proposed procedures whereby variances
from the proposed regulations could be
requested, and, if justified, approved by
the Administrator. Under our proposal,
such variances would allow an eligible
registrant or licensee to continue
operating, even though not fully in
compliance with the proposed space
requirements in Subpart A. Under our
proposal, a variance would be limited in
scope both as to time and to the primary
enclosures covered by it, and would
specify the portions of the applicant's
facilities to which it applies. In this
revised proposal, we are not including
provisions for variances. In light of the
removal of many of the space
requirements in our original proposal
that differed from the current
regulations, and in light of the
availability of primary enclosures
meeting our proposed minimum space
standards, we do not believe that it is
necessary or appropriate to provide for
variances from the proposed provisions.

Exercise and Socialization for Dogs—
Section 3.7

In accordance with the 1985
amendments to the Act, in developing
our proposed rule, we set forth
standards for the exercise and
socialization of dogs, and proposed a
new § 3.7, titled “Exercise and
socialization for dogs." The amendments
we propose regarding exercise for dogs
are a critical component of our rewriting
of the animal welfare regulations, and
constitute an area were we specifically
directed by statute to address. Many of
the provisions regarding exercise in our
proposal were predicated on the
premise that the increase of space
available to dogs will predictably result
in a concomitant increase in exercise
activity. Thus, our proposed rule
contained very specific guidelines for
area dimensions governing exercise
requirements.

The response from the public te our
proposed exercise requirements was
voluminous and intensive. We have
carefully reviewed each of the
comments received. Additionally, we
have continued our ongoing analysis of
all research information available
regarding the exercise and socialization
of dogs, and have continued our
statutorily mandated consultation with
other Federal agencies.

The scientific evidence available to us
now leads us to conclude that space
alone is not the key to whether a dog is
provided the epportunity for sufficient
exercise. Based on the comments
received, discussed below, and the other
research information available, it
appears that additional space provided
to certain dogs would be underutilized—
i.e., even if released into a relatively
large run. many dogs will find a corner
and lie down. The evidence available to
us indicates that certain dogs can
receive sufficient exercise, even in cages
of the minimum size mandated by the
regulations, if they are given the
opportunity to interact with other dogs
or with humans.

Because of the wide variation in
behavioral characteristics of different
breeds, and of individual animals within
breeds, we do not believe that our
proposed “across-the-board” standards
are the most appropriate way of
ensuring that dogs in regulated facilities
receive sufficient opportunity for
exercise. We believe that it is possible
to provide such opportunity in a variety
of ways, or a variety of combinations of
ways. We believe that each facility
should be responsible for developing a
written plan to ensure that each dog in
the facility has the opportunity for
adequate exercise, and that such plan

must be made available to APHIS. We
discuss these provisions in more detail
below.

Intimately connected with the issue of
exercise for dogs is the issue of the
animals’ socialization. The research
data available, and in large measure
simple observation, indicate that dogs
given the opportunity to interact are
more active than dogs housed
individually. In short, social interaction
among dogs is an effective means of
promoting exercise. In those cases in
which secial interaction is lacking, other
means of promoting exercise are
necessary for the dogs' well-being and
would be required under this revised
proposal. Whatever the means
developed, the guiding requirement
would be that the dogs receive
opportunity for sufficient exercise.

A very large number of commenters
supported the concept of requiring the
exercise of dogs. A very large number of
commenters took an opposing view, and
recommended that all provisions for
exercise and socialization of dogs be
removed from the regulations. The
responsibility for establishing standards
for the exercise of dogs is one that we
are charged with by Congress, and is
one that we must meet. In doing so, we
take seriously our obligation te promote
the well-being of the animals protected
by the regulations. As discussed above,
socialization is one means of promoting
exercise.

Although the issue of the socialization
of dogs is closely connected with the
exercise of dogs, and many commenters
addressed the two issues in tandem, the
provisions were set forth separately in
our proposal. In this supplementary
information, we will address the
comments responding to each issue
separately.

Social Contact for Dogs—Section 3.7[a)

Under the provisions for social
contact in proposed § 3.7(a), we set forth
the requirement that all dogs housed,
held or maintained by any dealer,
exhibitor, or research facility be
maintained in compatible groups. We
proposed exceptions to this provision,
however, for certain situations that
involve either the provisions of an
animal care and use procedure
approved by a research facility's
Committee, or the health and well-being
of the dogs. Because of the social nature
of dogs, we also proposed to require,
with similar exceptions, that all dogs be
able to see and hear other dogs. We
proposed to require that a dog unable to
see and hear other dogs, simply because
it is the only dog in a facility, receive
positive physical contact with humans
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at least once a day. A number of
commenters asked that we define
“positive physical contact.” “Positive
physical contact” is defined in part 1 as
“petting, stroking, or other touching,
which is beneficial to the well-being of
the animal.” We proposed that this
contact would have to total at least 60
minutes each day and could be given in
one or more periods.

A small number of commenters
specifically supported the proposed
provision that all dogs be maintained in
compatible groups. A much greater
number of commenters opposed this
provision. Those opposing the provision
stated that: the proposed provision was
arbitrary and lacking in scientific
documentation; group housing could
lead to fighting and the spread of
disease; group-housed dogs pose a
potential danger to personnel; housing
dogs in groups can cause psychological
distress to the animals; the Act does not
specifically require the socialization of
dogs; and bitches in whelp should be
isolated from other dogs. A number of
commenters stated that housing dogs in
groups could interfere with research
procedures at research facilities.

We do not agree that the regulations
we proposed regarding group housing
would interfere with research
procedures. The regulations in
§ 2.38(k)(1) of Part 2 provide that
exceptions to the standards in Part 3
may be made when such exceptions are
specified and justified in the proposal to
conduct an activity and are approved by
the research facility's Committee. We
believe that the remainder of the
concerns expressed by the commenters
are addressed by the provisions of this
revised proposal. As stated above, we
continue to believe that group housing of
dogs is an effective and efficient means
of providing the dogs the opportunity for
adequate exercise. However, in cases
where a facility chooses not to house all
dogs in groups, or where certain dogs
are housed individually for research
reasons, the facility will be responsible
under the provisions of this revised
proposal for developing a program of
alternatives to group housing to provide
the dogs adequate opportunity for
exercise, as discussed below.

One of the reasons we included in our
proposal for not housing a dog with
other dogs was the case where a dog
exhibits vicious or aggressive behavior.
Several commenters recommended that
the regulations require that facilities
make attempts to socialize such
animals. We do not believe that such a
requirement would be practical or
within the scope of our authority. In this
revised proposal, we are continuing to

include dogs exhibiting vicious or
aggressive behavior as those
inappropriate for group housing.

In this revised proposal, provisions for
group housing would be set forth in
proposed § 3.7(b), and would allow dogs
over 12 weeks of age to be maintained in
compatible groups unless (1) housing in
compatible groups is not in accordance
with a Committee-approved research
proposal at a research facility; (2) in the
opinion of the attending veterinarian,
such housing would adversely affect the
health or well-being of the dog(s); and,
(3) a dog exhibits aggressive or vicious
behavior.

A large number of commenters
addressed the proposed provision that
all dogs be able to see and hear other
dogs, except for reasons of health or
well-being, approved research, or the
fact that a dog is housed singly in a
facility. Linked to these responses were
those addressing the proposed
requirement that dogs housed singly in a
facility receive at least 60 minutes of
positive physical contact each day. A
small number of commenters
specifically supported each of the
provisions as written. A much larger
number of commenters addressed only
the requirement for positive physical
contact. Of these commenters, many
recommended that all dogs receive daily
positive physical contact. Many others
recommended that puppies receive
positive physical contact and
socialization from the fifth through the

twelfth week of life. A small number of

commenters either opposed the
requirement for sensory contact among
dogs, or recommended that the need for
sensory contact be determined by the
attending veterinarian. Many
commenters opposed the proposed
requirement that a dog lacking sensory
contact with other dogs because it is the
only dog at a facility be provided with at
least 60 minutes of positive physical
contact each day. Many commenters
stated that the 80 minute minimum was
arbitrary and lacking in scientific
documentation, and recommended that
the proposed provision be amended to
simply require human contact once or
several times a day. Several
commenters stated that the socialization
needs of dogs can be met only if two or
more dogs have complete body contact.
A small number of commenters
expressed concern that requiring
positive physical contact could create a
human/animal bond that could lead to
psychological problems for the
caretaker.

As we discussed above, in developing
our proposed regulations, we were
guided by our statutory mandate to

establish standards for the exercise of
dogs. Also as stated above, we believe
that socialization of dogs, including
sensory contact, is the single most
effective means of providing the
opportunity for adequate exercise.
Based on the evidence presented to us,
however, we do not believe that it is
essential for the health and well-being
of dogs that they have sensory contact
with other dogs, and do not believe that
it is appropriate to include such a
provision in the regulations as a
required minimum standard. We are
therefore not including the provisions of
proposed § 3.7(a)(2), regarding sensory
contact, in this revised proposal. We
continue to believe, however, that dogs
housed singly in facilities need regular
interaction with humans, and are
proposing in § 3.7(b)(1) of this revised
proposal that if only one dog is housed,
held, or maintained at a facility, the
single dog must receive positive physical
contact with humans at least daily.

A number of commenters expressed
reservations concerning the group
housing of dogs, stating that the
behavior of dogs in packs is
unpredictable and dangerous. While we
agree that such dangerous behavior is
frequently observed in animals that
roam at large, we do not believe it is a
significant problem with dogs that are in
captivity and subject to human care and
control. In cases where individual dogs
exhibit aggressive or vicious behavior,
the proposed regulations would provide
for solitary housing of such animals.

A small number of commenters
opposed what they considered
“loopholes” in the proposed regulations
that would allow research facilities to
house animals in isolation, when the
need for such housing is set forth in a
research proposal approved by the
facility's Committee. We are making no
changes to our proposal based on these
comments. Our mandate to establish
and enforce Animal Welfare regulations
under the Act makes it clear that the
regulations shall not impede research
efforts.

Exercise and Socialization—Section
3.7(b)

We set forth provisions for the release
of dogs for exercise and socialization in
proposed § 3.7(b). With certain
exceptions that are explained below, we
proposed to require that the following
categories of dogs, if housed, held, or
maintained by any dealer, exhibitor, or
research facility, be released at least
once a day for exercise and
socialization: (1) Dogs that are kept in
individual cages or that are kept
individually in pens or runs that provide
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less than four times the space required
for that dog, and that do not allow visual
and physical contact with other dogs;
and (2) housed, held, or maintained in
groups that are not provided with the
greater of 80 sq. ft. of space or 150
percent of the minimum space required
for all dogs in the group.

Under the proposal, however, dogs
housed, held, or maintained individually
would not have to be released if kept in
pens or runs that provide at least four
times the required space for that dog,
and that allow the dogs visual and
physical contact with other dogs. Also,
in certain cases, the approval animal
care and use procedure might prohibit
the dogs' release for exercise and
socialization. In those cases, we
proposed that the dogs would have to be
maintained in pens or runs that provide
each dog with at least twice the
minimum floor space set forth in
§ 3.6(c](1) of the proposed subpart with
regard to primary enclosures. We
proposed that the exercise area would
have to be at least 80 square feet, except
that the area would have to provide
each dog with at least twice the
minimum floor space required by
proposed § 3.6(c)(1).

As proposed, dogs housed, held, or
maintained in groups would not have to
be released for exercise if the dogs are
maintained in pens or runs that provide
the greater of 80 square feet or 150
percent of the space each dog would
require under proposed § 3.6(c)(1) if
maintained separately. We proposed
that the exercise area would have to be
the greater of 80 square feet or 150
percent of the minimum space
requirement in § 3.6(c)(1), as calculated
for all dogs in the exercise area.

We proposed that the exercise period
for all dogs released for exercise would
have to be at least 30 minutes each day,
and could be provided in one or more
release periods. We based that
minimum on the consensus of APHIS
veterinarians with training and
experience in the care of dogs that 30
minutes of daily exercise is a reasonable
minimum for maintenance of a dog’s
health and well-being.

A very large number of commenters
addressed the proposed provisions
regarding exercise. As noted above,
many commenters, without addressing
specific proposed provisions, expressed
support for exercise requirements for
dogs. Conversely, a large number of
commenters opposed the inclusion in the
regulations of any requirements
regarding exercise. Many other
commenters supported the concept that
dogs must be provided the opportunity
for exercise, but recommended
modifications to the proposed

provisions. A small number of
commenters specifically supported the
proposed provisions as written.

Of the commenters recommending
modifications to the proposed exercise
requirements, a large number
recommended increases in exercise
space and length of exercise period. A
much greater number of commenters
stated that the proposed space
requirements, frequency of exercise, and
length of exercise period were excessive
and without scientific documentation. A
number of commenters stated that
exercise requirements differ for different
breeds of dogs. Others recommended
that exercise requirements for the dogs
in each facility be determined by the
facility's attending veterinarian. Several
commenters recommended that the
regulations require that all dogs kept in
enclosures that provide the minimum
amount of floor space be exercised
daily. A number of commenters
recommended that the regulations
provide exemptions from the proposed
exercise requirements for bitches with
puppies or due to whelp, or in cases of
assisted breeding. A small number of
commenters recommended that dogs
acclimated to the currently required
enclosure sizes be exempted from the
proposed exercise requirements. Several
commenters stated that space
configuration was more important than
square footage in determining exercise
area.

We have carefully reviewed each of
the comments submitted regarding the
exercise requirements contained in our
proposal. We have also continued our
ongoing analysis of current scientific
literature regarding exercise
requirements for dogs. Based on the
evidence available to us, we believe that
it is appropriate to modify our proposed
requirements regarding exercise for
dogs. Of the data available, the most
conclusive indicates that area
dimensions alone are not a reliable
indicator of how much a dog will
exercise. As discussed above, large
areas do not guarantee exercise, nor do
smaller areas preclude it. We believe
that effective methods of ensuring that
dogs receive adequate exercise can most
appropriately be developed on a facility-
by-facility basis, based on the judgment
of the attending veterinarian. We are
therefore proposing in § 3.7(c)(4) of this
revised proposal that written standard
procedures for provision of the
opportunity for exercise must be
prepared by each dealer, exhibitor, or
research facility at which dogs are
housed, held, or maintained. We are
providing that this set of procedures
would have to be made available to
APHIS, and, in the case of research

facilities, to officials of any pertinent
funding Federal agency.

We provide in § 3.7(c)(a) of this
revised proposal that, under the
operating procedures we are proposing
to require, dogs over 12 weeks of age,
except bitches with litters, housed, held,
or maintained in a regulated facility
must be provided the opportunity for
exercise regularly if they are kept
individually in cages, pens, or runs that
provide less than two times the required
floor space for that dog, as indicated in
proposed § 3.6(c)(1). In § 3.7(b) of this
revised proposal, we provide that dogs
over 12 weeks of age would not require
additional opportunity for exercise
regularly if they are housed, held, or
maintained in groups in cages, pens, or
runs that provide at least 100 percent of
the recommended space for each dog if
maintained separately.

Methods of Exercise for Dogs—Section
3.7(c)

Section 3.7(c)(1) of this revised
proposal provides that exact methods
and periods of providing the opportunity
for exercise must be determined by the
attending veterinarian, with, at research
facilities, consultation with and review
by the Committee. We are providing in
§ 3.7(c)(2) of this revised proposal that
the opportunity for exercise may be
provided in a number of ways, such as:
(1) Group housing in cages, pens, or runs
that provide at least 100 percent of the
space required for each dog under the
minimum floor space requirements set
forth in proposed § 3.6(c)(1); (2)
maintaining individually housed dogs in
cages, pens, or runs that provide at least
twice the minimum floor space required
by proposed § 3.6(c)(1); (3] providing
access to a run or open area; (4)
providing positive physical contact with
humans through play, grooming, petting,
or walking on a leash; or (5) other
similar activities.

A small number of commenters stated
that exercise provisions in the
regulations should not apply to dogs
held for less than 2 weeks. We believe
that the exercise needs of a dog do not
necessarily depend on how long it is
held in a facility, and that such an
across-the-board exemption for dogs
held less than 2 weeks would be
inappropriate.

Although the proposal did not prohibit
exercise by such means as treadmiils,
carousels, or swimming, it did specify
that such methods would not be
considered as meeting the exercise
requirements of the proposed
regulations. A number of commenters
stated that such a restriction was
unjustified. We disagree, and are
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specifying in this revised proposal that
such means of exercise would not be
considered as meeting the exercise
requirements of this revised proposal.
Congressional intent with regard to the
Act was to give dogs an opportunity for
exercise, not to force them to exercise.

Record of Exercise—Section 3.7(d)

Under § 3.7(d) in our original
proposal, the licensee or registrant
would have been required to keep a
record of each dog's release for exercise,
with these records subject to APHIS
inspection. Many commenters
specifically supported this provision. A
much larger number of commenters
opposed such a requirement. Because
written procedures for exercise for dogs
would otherwise be required by this
revised proposal, we are not including a
requirement that records be kept of each
dog's release for exercise.

Exemptions from Exercise—Section
3.7(e)

In our proposed rule, we stated that
we recognize that certain situations
would require an immediate response
from facility personnel when a dog's
welfare requires that it be provided less
than the minimum standards for release
for exercise. We therefore included a
provision in proposed § 3.7(e) to
authorize an attending veterinarian to
exempt or restrict a particular dog from
its required exercise and social release
period, if he or she determines that it is
necessary to do so for the dog's health,
condition, or well-being. As proposed,
the exemption would have to be
recorded by the attending veterinarian,
who would be required to review the
grant of exemption at least every 30
days to determine if it is still warranted.

A large number of commenters stated
that the recording of exemptions was
unnecessary and should not be required.
A small number of commenters stated
that the regulations should allow
exemptions for certain study situations
without requiring documentation, We
believe that such records are necessary
for proper enforcement of the
regulations and are including a
provision in § 3.7(d)(3) of this revised
proposal that records of any exemptions
must be maintained and be made
available to USDA officials upon
request, and, in the case of research
facilities, be made available to any
pertinent funding Federal agency. In the
case of research exemptions, § 2.38(k)(1)
of the regulations provides that
exceptions to the standards in Part 3
may be made only when such
exceptions are specified in the proposal
to conduct the activity and are approved
by the research facility's Committee.

In § 3.7(d)(2) of this revised proposal,
we are adding language regarding
exemptions to those provisions
regarding exemptions in our original
proposal, to clarify that exemptions may
be made at research facilities for
research purposes. In that paragraph, we
are providing that a research facility
may be exempted from meeting the
proposed exercise requirements for
certain dogs, if the principal investigator
determines for scientific reasons set
forth in a research proposal that it is
inappropriate for those dogs to exercise.
In such cases, the exemption would
have to be documented in the
Committee-approved proposal, and
would have to be reviewed at
appropriate intervals as determined by
the Committee, but not less than
annually.

Definitions and Use of Terms

A small number of commenters asked
that we define “exercise” and
“gocialization.” We do not believe that
such definitions are necessary. In
general, we believe the standard
dictionary meanings of the two words
would be sufficient in complying with
the regulations. One commenter stated
that socialization and exercise should
be addressed as separate provisions in
the regulations. While we agree that
socialization and exercise can be two
separate activities, for the purposes of
the regulations we believe they are often
closely linked. In many cases
socialization stimulates exercise. We
therefore believe it is appropriate in this
revised proposal to discuss socialization
in the context of the proposed
requirements for an exercise program
for dogs.

A number of commenters requested
that, for clarity's sake, we reword
certain of the proposed provisions
regarding exercise or define certain
other terms. We believe that the
changes we have incorporated in this
revised proposal address these
commenters concerns.

Feeding—Section 3.8

In proposed § 3.8(a), concerning
feeding requirements for dogs and cats,
we proposed to make minor changes to
the feeding requirements in current
§ 3.5(a). In addition to the current
provisions, we proposed to require that
food given to a dog or cat be appropriate
for the animal's age.

We proposed to make minor additions
in § 3.8(b) to clarify that food
receptacles must be used for dogs and
cats, and must be located so as to
minimize contamination by pests as well
as by excreta, and so as to be protected
from rain or snow. Under the proposal,

feeding pans would either have to be
made of a durable material that can be
easily cleaned and sanitized, or be
disposable and discarded after each use.
We proposed to require that food
containers that are not discarded be
cleaned daily and be sanitized before
being used to feed a different dog or cat
or social grouping of dogs or cats, and,
as currently required, be sanitized at
least once every to weeks. Under the
proposal, self-feeders for the feeding of
dry food would have to be cleaned and
sanitized regularly, and measures would
have to be taken to prevent molding,
deterioration, and caking of the food.
We provided that any of the sanitization
methods allowed in proposed

§ 3.10(b)(3) could be used for the
sanitization required in proposed § 3.8.

A number of commenters specifically
supported the provisions of proposed
§ 3.8 as written. A large number of
commenters stated that it would be
impossible to ensure that all animals
will have access to food in group
housing situations. We believe that
whatever practical problems might have
to be met to provide each dog access to
food each day, they cannot justify
ignoring the feeding needs of the
animals housed in a facility, and we are
making no changes based on these
comments. Several commenters
recommended that multiple feeding sites
be provided for animals housed in
groups. We believe that the provisions
as proposed are adequate with regard to
this concern. If certain dogs or cats are
not eating because of lack of access to a
feeding site, then multiple feeding sites
could be one solution. Whatever the
mechanism for ensuring it, however, the
end result must be that each animal is
fed daily.

A large number of commenters stated
that, in group housing, there is no way to
ensure that food will remain
uncontaminated. We are making no
changes to our proposal based on these
comments. While we agree that the food
might not always remain clean after it is
offered to the dogs or cats, it is possible
and necessary to ensure that the food is
in appropriate condition at the time it is
offered.

A large number of commenters
recommended that the regulations
specify that dogs and cats be fed once a
day if food is not continuously available.
We do not believe that the suggested
wording is necessary to clarify the
intent of the proposed provision and are
making no changes based on the
comments.

Several commenters stated that the
regulations should require that weaned
puppies and kittens up to the age of 16
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weeks be fed sclid food 3 times a day,
with feeding frequency reduced to twice
daily after 18 weeks of age. While we
encourage giving such dogs individual
attention wherever possible, we do not
believe that it is necessary to the health
and well-being of such animals to
require in each case that they be fed
more frequently than once a day. We
believe further that the needs of these
animals would be met by the
requirement in the proposed regulation
that the diet provided be appropriate for
the animal's age and condition, and that
the food provided be of sufficient
quantity and nutritive value to maintain
the normal condition and weight of the
animal.

A number of commenters stated that it
is inconsistent to require that
nondisposable food receptacles be
cleaned daily and sanitized every two
weeks, while requiring that self-feeders
need be cleaned only as needed. In
setting forth in the proposal cleaning
and sanitization requirements for
receplacles and self-feeders, our guiding
purpose was to ensure that all such
feeding devices remain clean and
sanitary enough not to pose a health risk
to the animals using them. Upon review
of the comments addressing this issue,
we are modifying our proposed
provisions regarding such cleaning and
sanitization. In § 3.8 of this revised
preposal, we are proposing to require
that both nondispesable foad
receptacles and self-feeders be kept
clean, and be sanitized in accordance
with § 3.10(b) of this revised proposal,
which would require that they be
sanitized at least once every two weeks,
as often as necessary to keep them
clean and free from contamination, and
before being used to feed another dog or
cat or social grouping of dogs or cats. In
cases where groups of dogs or cats are
housed together, it would not be
necesgary to sanitize the receptacle
between each feeding by a different dog
or cat, but rather between use by
different social groups.

Several commenters recommended
that we require that contamination of
food be prevented, rather than
minimized. We do not believe that such
a requirement would be practicable and
are making no changes based on these
comments.

Watering—Section 3.9

Currently, § 3.6 contains provisions
for offering liquids to dogs and cats and
for the cleaning and disinfection of
watering receptacles. Under § 3.9 of the
proposed rule we proposed to continue
to require that potable water be offered
at least twice daily, if it is not
Continually available, and proposed to

add the requirement that water
receptacles be sanitized before being
used to water a different dog or cat or
social grouping of dogs or cats.

A small number of commenters
specifically supported these provisions
as written. A number of commenters
recommended that potable water be
available to dogs and cats at all times,
unless restricted by a veterinarian, or in
times of excessive heat. A small number
of commenters recommended that the
regulations require that water be
provided at least four times daily for a
minimum of 1 hour each time. Based on
our experience enforcing the regulations
we believe that two 1-hour periods of
watering are sufficient to meet the needs
of dogs and cats, and are making no
changes to the proposal based on these
comments.

A number of commenters
recommended that cleaning of water
receptacles be required according to
timetables, and that sanitization be
required more often than every 2 weeks
as proposed. We do not believe that
such additional cleaning and
sanitization Is necessary and are making
no changes based on these comments. A
number of ccmmenters also
recommended that the regulations
require that water receptacles be of such
construction so as not to cause injury or
discomfort to the dogs and cats. Based
on our experience enforcing the
regulaticns, we do not believe the
commenters’ concern has been a
practical problem and are making no
changes based on these comments.

Cleaning of Primary Enclosures—
Section 3.10(a)

We preposed to revise and reword the
provisions in current § 3.7, and to
include them in proposed § 3.10, to
clarify the intended requirements for
sanitation and other forms of hygiene.
We proposed to title the revised section
“Cleaning, sanitization, housekeeping,
and pest control.”

In § 3.10{a) of our proposal, we
proposed to require that excreta and
food waste be removed from primary
enclosures or from under primary
enclosures at least daily and as often as
necessary. We proposed to apply this
cleaning requirement to all types of
housing facilities and to primary
enclosures with grill-type floors, and to
the ground areas under raised runs with
wire or slatted floors. In our proposed
rule, we stated that our experience
indicates that daily cleaning is
necessary to-prevent the accumulation
of feces and food waste and to reduce
disease hazards, pests, insects, and
odors, We also proposed to require that
when a primary enclosure is cleaned by

steam or water, any dog or cat in the
enclosure be removed during the
cleaning process, to prevent the animal
from being involuntarily wetted or
injured. Additionally, we proposed to
require that all standing water must be
removed from the primary enclosure,
and animals in other primary enclosures
must ke protected from being
contaminated with water and other
wastes during the cleaning,

A number of commenters supported
the proposed provisions as written. A
large number of commenters opposed
the proposed provision that would
require dogs and cats to be removed
from primary enclosures that are being
cleaned by steam or by hosing or
flushing with water. Many of the
commenters stated that certain caging
designs protect the animals from being
involuntarily wetted when cleaning is
carried out, and that removing the
animals when water or steam ia used is
impractical and unnecessary. Upon
review of the comments regarding this
issue, we believe that in some cases the
practical and safety problems
associated with removing dogs and cats
from cages would outweigh the benefits
of removing the animals when cleaning
using steam or water is carried out. We
are therefore revising our proposal at
§ 3.10(a) to require that when using
water to clean a primary enclosure,
whether by hosing, flushing, or other
method, a stream of water must not be
directed at a dog or cat. Additionally,
the revised proposal would provide that
when steam is used to clean a primary
enclosure, dogs and cats must be
removed or adequately protected to
prevent them from being injured.

A number of commenters stated that it
is not necessary for the health and well-
being of dogs and cats that areas in and
under primary enclosures be cleaned
daily. Some of these commenters
recommended that the attending
veterinarian decide how often a primary
enclosure should be cleaned. While we
do not agree that frequency of cleaning
is a decision that need be made by the
attending veterinarian, upon review of
the comments we believe that certain
modifications are justified regarding the
proposed provisions concerning cleaning
and sanitization. We continue to believe
that it is necessary to remove excreta
and food waste from primary enclosures
daily, However, in those areas with
which the dogs and cats do not have
contact, specifically areas underneath
the primary enclosures, we believe that
daily cleaning may not be necessary.
We are therefore providing in § 3.10{a)
of this revised proposal that excreta and
food waste must be removed from




33472

Federal Register / Vol. 55, No. 158 | Wednesday, August 15, 1990 / Proposed Rules

primary enclosures daily, and from
under primary enclosures as often as
necessary to prevent an excessive
accumulation of feces and food waste,
1o prevent soiling of the dogs and cats
contained in the primary enclosures, and
to reduce disease hazards, insects,
pests, and odors. We are also providing
in this revised proposal that the pans
under primary enclosures with grill-type
floors, and the ground areas under
raised runs with wire or slatted floors
must be cleaned as-often as necessary
to prevent accumulation of feces and
food waste and to reduce disease
hazards, pests, insects, and edors.

Many commenters recommended that
the proposed regulations include a
provision for removal of waste material
“as soon as possible and reasonable™ in
cases where ice or snow make it
impossible {o remove waste material.
We do not believe that it would be
appropriale or necessary to develep
general animal welfare standards based
on specific weather conditions.

A large number of commenters
objected to our proposed provision that
all standing water be removed from
primary erciosures, stating that it wonld
be virtually impossible to remove all

races of water after cleaning. Many
commenters stated that many dogs
enjoy playing in water. We continue to
believe that the removal of standing
water is an important element of good
housekeeping practices. Upon review of
the comments, however, we recognize
the impracticality of requiring that ¢/
water be removed, and are revising our
proposal accordingly.

Many eommenters recommended that
we define the word "cleaning.” We
believe that the dictionary definition of
the word “cleaning™ adequately conveys
our intent and are making no change teo
our proposal based on these comments,
We also believe that the changes we
have made in this revised proposal in
response to other comments will
address the areas the commenters may
have found confusing.

Sanitization of Primsary Enclosures and
Food and Water Receptacles—Section
3.10(b)

As proposed, the provisions of
proposed § 3.10{b) regarding sanitization
of primary enclosures and food and
water receptacles were basically the
same as those in § 3.7{b) of the current
reguirements. Additionally, we
proposed to make minor editortal
changes to the current regulations,

Consistent with changes explained
elsewhere in this revised proposal, we
are adding wording in proposed
§ 3.10(b}{2) to indicate that used food
and water receptacles, as well as

primary enclosures, must be sanitized at
least once every two weeks, and before

being used to feed or water another dog
or cat.

A large number of commenters
supported the provisions of proposed
§ 3.19{b) as written. Several commenters
stated that the regulations should
require sanilization of primary
enclosures for dogs and eats at least
every 7 days, rather then at least every 2
weeks as proposed. Based on our
enforcement of the current regulations,
we believe that sanitization al least
every two weeks is sufficient to belp
ensure the health and well-being of the
animals, and are making no changes to
our proposal based on these comments,
Proposed § 3.10(b) would require
sanitization at least every 2 weeks, and
more often if necessary. Many
commenters expressed concern thal the
phrase “more often if necessary” was
subjective and could lead to
disagreements as to what is necessary.
While we agree that the term "more
often if necessary” is itself open-ended,
it is followed in the proposed
regulations by the phrase "to prevent an
accumulation of dirt, debris, food waste,
excreta, and other disease hazards.” We
believe that such wording is sufficiently
specific. A number of commenters
recommended wording and formatting
changes in proposed § 3.10{b}{2). We
believe that the language as proposed is
clear and understandable and are
making no changes based on these
comments,

Proposed § 3.10{b}{3} contains specific
methods of sanitization that would be
considered adequate to meet the
sanitization requirements of the
proposed regulations. These methods
are the same as those in the current
regulations. Many commenters stated
that these provisions are overly specific
and restrictive. Based on our experience
enforcing the regulations, we have found
that requiring the methods of
sanitization listed has resulted in
effective sanitization. However, we
recognize thal new products with the
same effectiveness as those listed may
be or may become availeble. We are
therefore revising our propesal to allow
the use of detergent/disinfectant
products that accomplish the same
purpose as the detergent/disinfectant
procedures specified in our original
proposal.

In proposed § 3.10(b}{4), we are
including “absorbent bedding™ as a
material similar to gravel, sand, grass, or
earth that must be sanitized by
removing contaminated material as
necessary. As discussed elsewhere in
the supplementary information, many
facilities use such absorbent bedding,

and find it superior in quality to
alternative surface materials.

Housekeeping for Premises—Section
3.10{c}

In proposed § 3.10{c), we revised and
reworded § 3.7(c] of the current
regulations regarding housekeeping to
clarify that paragraph's intent, The
current regulations require thal premises
be kept free of trash accumulations and
be kept clean enough and in goed
enough repair o protect the animals and
facililate the husbandry practices
reguired by Part 3 of the regulations. We
proposed to retain the current
requirements, but also to add language
to clarify that one of the aims of the
housekeeping pravisions is to keep
premises rodent-free. Additionally, we
proposed to specify the following as
good housekeeping practices: Premises
would have to be kept free of
accumulations of trash, junk, waste
products, and discarded matter such as
wood, bricks, and abandoned cars;
weeds, grasses, and bushes would have
to be controlled 8o as to facilitate
cleaning and pest control, and te protect
the dogs'’ and cats’ health and well-being
from hazards such as fox tails, burrs,
sharp twigs, and fires,

A number of commenters supported
these provisions as written. A larger
number of commenters stated that
applying the proposed bovsckeeping
requirements to the entire premises
unjustifiably extended the inspector’s
authority beyond animal areas. We do
not agree with this assertion. The
proposed regulation makes it clear that
one of the primary purposes of requiring
good housekeeping throughout the entire
premises is to minimize pest risks that
could easily spread to animal areas.

Pest Control—Section 3.10(d)

‘The provisions of proposed § 3.19{d}
regarding pest contrel are basically the
same as those in § 3.7(d) of the current
requirements. We proposed some minor
revisions to simplify the language used.
We elso proposed to clarify that a pesi
control program is necessary o promote
the health and well-being of the dogs
and cats at a facility and o reduce
contamination by pests in animal areas.
The only commenters addressing the
provisions of proposed § 3.10{d})
supported them as written, and we are
making no changes to those provisions
in this revised proposal.

Employees—Section 3.11

Current § 3.8 requires that there be a
sufficient number of employees to
maintain the preseribed level of
husbandry practices required by
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Subpart A, and that husbandry practices
be under the supervision of an animal
caretaker with a background in animal
husbandry or care. We proposed minor
revisions to this section in proposed

§ 3.11 to make clear that this
requirement is imposed upon every
person subject to the regulations and
that the burden of verifying and
ensuring that the supervisor and other
employees are appropriately qualified is
on the employer subject to the
regulations. We did not propose to
prescribe a specific number of
employees for each facility, because the
number of employees needed will vary
according to the size and configuration
of the facility, and according to the
number and types of animals housed
there. Under the proposal, a facility
would have to have enough employees
to carry out proper feeding, cleaning,
observation, and other generally
accepted professional and husbandry
practices.

A number of commenters supported
proposed § 3.11 as written. Many
commenters objected to the proposed
provisions, and stated that inspectors
and government administrators are not
qualified to tell facilities that they do
not have enough employees. We are
making no changes based on these
comments. As we stated above, whether
a facility has enough employees would
be determined on a case-by-case basis.
We believe that such a determination
can be made based on an evaluation of
common practices regarding facilities of
a particular size or nature, and on
simple observation of whether the
regulations are being complied with.

In this revised proposal, we are-
making a minor change to remove the
requirement that the supervisor be an
animal caretaker. However, under this
revised proposal, the supervisor would
still have to meet the other
qualifications set forth in our original
proposal.

Social Grouping—Section 3.12

We proposed to slightly revise current
§ 3.9 regarding social grouping of dogs
and cats in order to reduce the stress
suffered by certain degs and cats. Under
proposed § 3.12(d), dogs and cats could
be maintained together in the same
primary enclosure, or be maintained in
the same primary enclosure with other
species of animals, if they are
compatible. The present regulations
require that dogs and cats be kept
separate from each other, and from
other animals, regardless of how well
they get along together, or whether they
are distressed by separation because
they have been raised together and are
compatible. Under the proposal, if dogs

and cats are not compatible with each
other or with other animals, keeping
them in the same primary enclosure
would continue to be prohibited. A
number of commenters supported the
proposed provisions as written.

Section 3.12(c) of the proposal
provides that puppies or kittens 180
days of age or less may not be housed in
the same primary enclosure with adult
dogs or cats, other than their dams,
except when permanently maintained in
breeding colonies. Many commenters
correctly noted that this provision
conflicted with the provisions in
proposed § 3.6(b) and (c), which provide
that puppies or kittens 4 months of age
or less may not be housed with adult
dogs or cats other than their dam. In this
revised proposal, we are making the
regulations consistent by changing "180
days” in proposed § 3.12(c) to 4
months.”

Section 3.12{d) of the proposal
provides that dogs or cats may not be
housed in the same primary enclosure
with any other species of animal, unless
they are compatible. Many commenters
opposed the housing of multiple species
within the same primary enclosure,
stating that such housing contradicts
FDA and NIH guidelines. We are
making no changes based on these
comments. As we stated in our proposal,
in some cases it would cause more
stress to the animals to separate
differing species than to keep them
together. Such multiple-species housing
would be permitted only if the animals
are compatible.

One commenter objected to the
proposed provisions on social grouping
because they excluded the grouping of
puppies with sires that exhibit beneficial
paternal behavior. We do not believe
that the benefits of housing adult males
in the same enclosure with young
puppies justify the risk to the puppies
and are making no changes based on
this comment.

A small number of commenters
opposed what they understood in § 3.12
to be a requirement for social grouping.
While we encourage social grouping in
the same primary enclosure, our intent
in setting forth proposed § 3.12 was not
to require that social groups be formed
in the same primary enclosure, but
rather to ensure that whatever dogs or
cats are in the same enclosure be
compatible. In this revised proposal, we
are modifying the wording of preposed
§ 3.12 to clarify that intent.

Paragraph (e) of § 3.12 in our original
proposal provided that dogs and cats
under quarantine or treatment for a
communicable disease must be
separated from other dogs and cats and

other susceptible species of animals to
minimize the risk of the disease. To
emphasize that the attending
veterinarian should have the latitude to
isolate certain animals for medical
reasons, we are revising proposed

§ 3.12(e) in this revised proposal to
provide that dogs and cats that have or
are suspected of having a contagious
disease must be isolated from healthy
animals in the colony, as directed by the
attending veterinarian. The revised
paragraph would also provide that when
an entire group or room of dogs and cats
is known to have or believed to be
exposed to an infectious agent, the
group may be kept intact during the
process of diagnosis, treatment, and
control.

Transportation Standards

Consignments to Carriers and
Intermediate Handlers—Section 3.13

We proposed to expand the current
obligations imposed upon carriers and
intermediate handlers (defined in Part 1
of the regulations) to ensure the well-
being of dogs and cats during transport
in commerce. Certain prerequisites must
be satisfied before carriers and
intermediate handlers may accept dogs
and cats for transport in commerce.
Additionally, the carriers and
intermediate handlers have certain
duties to fulfill after the shipment has
reached its destination. Various
obligations are presently contained in
current §§ 3.11 and 3.14. We proposed to
consolidate them in one section,
proposed § 3.13, and to add some
additional ones necessary for the dogs'’
and cats’ welfare.

We proposed to remove from the
regulations the requirement that
certifications accompanying shipments
of dogs and cats include an "assigned
accreditation number" (as provided in
current § 3.11(c)(4)), because a program
under which accreditation numbers are
assigned has not been implemented.

A number of commenters expressed
concern that the proposed regulations
regarding transportation standards
would significantly increase animal
transit time. Some commenters
estimated that the proposed regulations
would quadruple transit charges. Others
stated that the proposed regulations
would eliminate the transport of animals
by air. However, the commenters did
not supply data to support these
assertions, The purpose of amending the
regulations is to help ensure the health
and well-being of dogs and cats. In the
absence of data indicating that other
factors should override specific
measures proposed to achieve this goal,
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we are making no changes to our
proposal based on these comments.

Among the current regulations
retained in proposed § 3.13{a) was the
provision that carriers and intermediate
handlers must not accept a dog or cat
for transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance. A
number of commenters supported this
provision as written. A small number of
other commenters recommended that
the current 4-hour period be shortened
to 2 hours. Based on our experience
enforeing the regulations, we do not
believe that the 4-hour period is
unreasonable or a threat to the welil-
being of ilie animals. We are therefore
making no changes to our proposal
based on these comments,

In proposed § 3.13{b}, we provided
that carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless they are
provided with the name, address, and
phone number of the consignee. A
number of commenters supported this
provision as written. A small number of
commenters stated in general that
proposed § 3.13({b) should be
reevaluated, or stated more specifically
that, because animal shipments are
usually picked up at an airport, the
name, address, and telephone number of
the consignee should be optional. We
continue to believe that such
information is necessary for those
situations where the consignee for some
reason fails to take receipt of the
animal, and are making no changes
based on these comments.

Section 3.13(c) of the propesal
included the requirement that written
instructions concerning food and water
requirements for each dog and cat in the
shipment be securely attached to the
oulside of the primary enclosure before
a carrier or intermediate handler can
accept it for transport. This requirement
is contained in current § 3.14(d}). The
proposal provided that instructions
would have to be easily noticed and
read. The only commenters who
addressed this provision supportad it
and we are making no changes to
proposed § 3.14(d).

Current § 3.14 requires that adult dogs
and cats be given food at least onice
every 24 hbours after acceptance for
transportation, and water at least once
every 12 hours after acceptance for
transportation. It is conceivable under
these regulations that a dog or eat could
have been fed up to 22 hours before
being eonsigned for transport in
commerce and would ther not be
offered food for another 24-hour period.
To avoid this occurrence, we proposed
to add a certification requirement to

proposed § 3.13(d) to require that a
carrier or intermediate handler not
accept a dog or cat for transport in
commerce unless certification by the
consignor accompanies the animal and
specifies in writing the date and time
each dog and cat was last provided food
and water before acceptance for
transport. In § 3.18, we proposed to
require that the time perieds for feeding
and watering the dogs after acceptance
for transport begin with the time of the
last feeding and watering before
acceptance for transport. To avoid
situations where the carrier or
intermediate handler would have to
provide food and water immediately
after accepting the animals, we
proposed to require that the certification
also state that the dogs and cats were
provided water during the 4 hours
before delivery to the carrier or
intermediate handler, and were
provided food during 12 hours before
delivery to the carrier or intermediate
handler.

A small number of commenters
supported the provisions of proposed
§ 3.13(d) as proposed. A much larger
number of commenters recommended
that we we change the word “during”
with regard to timeframes to "within."
We agree that “within" closely
expresses our intent and are revising our
proposal accordingly. We are also
making certain nonsubstantive format
changes to proposed § 3.13{d) to reduce
redundancy and to improve readability.
A small number of commenters opposed
the requirement for certification of the
last time of feeding and walering, and
opposed the potential necessity of a
transporter’s having to feed and water
the animals shipped. We continue to
believe that certification is necessary for
effective implementation of the
regulations. Further, we do not think it is
humane to the animals to remove all
feeding and watering obligations from
the tranporter. We are therefore making
no changes based on these comments.

Several commenters recommended
that the certification be required to be
included on the invoice accompanying
the shipment. Several other commenters
asked that we clarify whose
responsibility it would be to provide the
wrilten certification. We are making no
changes based on these comments. We
do not believe it would be practical or
reascnable to include feeding and
watering information on the invoice.
With regard to responsibility for
certification, the proposed provisions
make it clear such responsibility would
be the consignor's. As proposed, carriers
and intermediate handlers would not be
allowed to accept dogs and cats for
transport unless the certification

described above is signed and dated by
the consignor, and the time of the
execution, as well as others required in
proposed § 3.13, would have to include
the tag number or tattoo assigned to
each dog and cat under § 2.50 of the
regulations.

In proposed § 3.13(e), we proposed to
retain current standards which require
that carriers and intermediate handlers
must not accept a primary enclosure for
transport unless it meets the other
requirements of subpart A, or unless the
consignor certifies that it meets the
other requirements of subpart A. Even if
such certification is provided however,
it is the responsibility of the cairier or
intermediate handler not to accept for
transport an animal in an obviously
defective enclosure, A small number of
commenters supported the proposed
provisions as written. Many commenten
stated that the provisions in proposed
§ 3.13{e) were unnecessarily wordy or
redundant, or put too much
responsibility on the carrier or
intermediate handler. We disagree.
Under the current and proposed
regulations, the responsibility is shared
between consignor and carrier or
intermediate handler. The intent behind
allowing certification that a primary
enclosure meets the standards is to
relieve the carrier or intermediate
handler of the need to assess the
performance capabilities of the primary
enclosure where such assessment would
be difficult or impractical. it would not
relieve the carrier or intermediate
handler of the responsibility to refuse
acceptance of a primary enclosure thet
is obviously defective or damaged.

Several commenters opposed the
provision allowing for certification as to
the primary enclosure from the
consignor, stating that the general public
should not be required to supply such
certification, because most enclosures
used are acceptable. We are making no
changes based on these comments. The
provisions of proposed § 3.13{e}{1) allow
but do not require certification from the
consignor.

A number of commenters
recommended nonsubstantive wording
changes to the proposed provisions, We
do not believe the recommended
changes would add to the clarify of the
proposed provisions and are making no
changes based on these comments.

In proposed § 3.13(f), we proposed to
clarify the certifications of the coasignor
regarding the acclimation of a dog er cat
to lower temperatures than those
prescribed in current §§ 3.16 and 3.17 of
the regulations {included in proposed
§§ 3.18 and 3.19). In proposed § 3.14{f),
we proposed to clarify the provisions in
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§ 3.13(c} to require that the temperatures
to which a dog or cat is exposed must
meet generally accepted temperature
ranges for the age, condition, and breed
of the animal, even if it is acclimated to
temperatureg lower than those
prescribed in the regulations. We
preposed that a carrier or intermediate
handler not be permitted to expose a
deg or cat to temperatures lower than
those prescribed by the regulations,
unless a veterinarian certifies that the
animal is acclimated to such lower
temperatures, and unless the
veterinarian includes in the certification
the minimum temperature to which the
animal may be exposed.

A small nomber of commenters
supported the provisions of proposed
§ 3.13(f) as written. A number of
commenters opposed allowing &
veterinarian o set a minimum allowable
temperature for dogs and cats. Of thess
commenters, many recommended
retaining the current regulations. Several
commenters staled that allowing a
veterinarian to determine the minimum
temperature an animal could be exposed
to would be difficult to implement
without major modification to the entire
airline tracking system for cargo. A
number of commenters stated that no
exemption to the temperature
requirements in proposed §§ 3.18 and
3.19 should be made for puppies 8-12
weeks old. One commenter
recommended that, even with a
veterinarian’s certification, no dog or cat
be aliowed to be exposed to
temperatures lower than 35 °F (1.7 °C},
and that special temperature provisions
be added for puppies and kiftens, and ill
or aged animals. We have reviewed
carefully each of the comments received
regarding the proposed temperature
certification requirements, and centinue
to believe that it is necessary for the
well-being of dogs and cats being
transported to allow the discretion of a
veterinarian as to what temperature
levels an animal can tolerate. This
discretionary anthority would serve as a
safeguard for young puppies and kittens,
and would ensure that other animals
with special needa not be exposed to
temperatures dangerous to their well-
being, We agree, however, that it would
be in the best interests of the animals
being transported to require that no deg
or cat being transported be exposed to
temperatures lower than 35 °F (1.7 °C),
except for the limited exception made in
proposed § 3.19(a)(3) for movement to or
from the animal holding areas of a
terminal facility or a primary
conveyance, and we are revising our
Proposal to include such & provizion.

We proposed in § 3.13(g] of the
proposal to retain the j rovision in
current § 3.11(d) that r quires the carrier
or intermediate handler to attempt to
notify the consignee of the arrival of the
animal upon arrival, and every 8 hours
after arrival, Under our proposal,
proposed § 3.13(g) would also inchide
limitations on how long a dog or cat can
be held at a terminal focility whils
waiting to be picked up by the
congignee. The same time limitations are
imposed under Part 2 of the regulations,
§ 2.80, "C.O.D. shipments,” so that the
carrier or intermediate bandler must
attempt to notify the consignee for 24
hours after arrival, then must return the
animal to the consignor or to whomever
the consignor designates if the
consignee cannot be notified. If the
consignee is notified and dozs net take
physical delivery of the dog or cat
within 48 hours of notification, the
carrier or intermediate handler must
likewise return the animal to the
consignor or to whomever the consignor
designates. We alse included provisions
in proposed § 3.13{g) that would require
that carriers and intermediate handlers
continue o maintain dogs and cats in
accordance with generally accepted
professional and husbandry practices,
as long as the animals are in their
custody and control and until the
animals are delivered to the consignee
or to the consignor or to whomever the
consignor designates. We also proposed
to require that the carrier or
intermediate handler obligate the
consignor to pay for expenses incurred
by the carrier or intermediate handler in
returning the animal to the consignor.

A number of commenters
recommended that the regulations
require that carriers and intermediate
handlers be required to notify the
consignee every 2 hours after arrival of
the animal, rather than every 8 hours.
We do not believe that such a
requirement is practical or necessary
and are making no changes to our
proposal based on these comments,
Several commenters recommended that
the regulations require that records of
attempts to notify the consignee of a dog
or cat's arrival be maintained on the
carrier's destination copy of the airway
bill: We do not believe that such a
requirement would be practical and are
making no changes to our proposal
based on these comments.

Several commenters stated that the
regulations should specify what type of
care the dog or cat is to receive while
awaiting pick-up at the carrier facility.
We believe that the propesed provision
that such animals must be cared for
aceerding to generally accepted

professional and husbandry practices
makes clear the level of care that wounld
be necessary under the proposed
provisions.

Where references are made in
proposed § 3.13 lo tag numbers or
lattoos assigned to each dog or cat
under § 2.50 of the regulations, we are
adding wording to make clear that
identification is also regquired under
§ 2.38 of the regulations.

Primary Enclosures Used to Transport
Dogs and Cats: Censtruction—Section
314

We proposed to reformat cusrent
§ 3.12, which concerns primary
enclosures used to transpert dogs and
cats, and to move those provisions to
proposed § 3.14. Additionally, we
proposed to revige the contents of
several paragraphs in the section, and
add reguirements for surface
transportation. When the transportation
standards were rewritten in 1978 to
incorporate the 1876 amendments to the
Act concerning the commercial
transportation of animals, the existing
standards for surface transportation
were inadvertently omitted. Since that
time, the standards have pertained to
commercial transportation by common
carrier and only a few subsections have
pertained to surface transportation by
private vehicie. We therefare proposed
to reinstate the surface transportation
standards.

We propesed to require in § 3.14(a}
that dogs and cats be shipped in primary
enclosures, In addition {o the
requirements in current § 3.12(a)
regarding construction of primary
enclosures uged for transportation, we
propesed to require in § 3.14(a) that the
primary enclosure be constructed so
that: (1) The animal being transported is
at all times securely contained within
the enclosure and cannot put any part of
its body outside of the enclesure in 2
way that could injure the animal or
people; (2) any material used in or on
the enclosure is nontoxie to the animal;
and (3) if a slatied or wire mesh floor is
used in the enclosure, it be constructed
8o that the animal cannot put any part of
its body through the spaces between the
slats or through the holes in the mesh.
Our proposal specified that unless the
dogs and cats are on raised floors made
of wire or other nonsolid material, the
primary enclosure would have to
contain enough suitable, previously
unused, litter to absorb and cover
excreta.

A number of commenters supported
the provisions of proposed § 3.14(a} as
written. One commenter stated that a
written certification should be requirad
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of all regulated and licensed shippers
staling that the primary enclosure meets
all the requirements of proposed

§ 3.14{a). As discussed above, provision
exists in propoged § 3.13(e) for the
consignor to supply such certification, in
lieu of the carrier or intermediate
handler assessing the performance
capabilities of the enclosure. However,
we believe it would be unnecessarily
restrictive to require such certification in
all cases, and are making no changes
based on these comments. Several
commenters expressed concern that the
proposed regulations would make
carriers responsible for determining the
suitability of litter. Carriers already
have this responsibility under the
current regulations, and our experience
enforcing the regulations indicates that
this has not posed any problems.

Primery Enclosures Used to Transport
Dags and Cats: Cleaning—Section
3.14(b)

In addition to retaining the cleaning
and sanitization requirements that
currently appear in § 3.12(e), we also
proposed to require in proposed
§ 3.14(b) that if the dogs or cats being
transported are in transif for more than
24 hours, either the enclosures be
cleaned and the litter replaced, or other
means, such as moving the animals to a
different enclosure, be used to prevent
the soiling of the dogs or cats by body
wastes.

A large number of commenters
opposed the proposed provisions
regarding cleaning of the enclosures and
replacement of litter. A small number of
commenters recommended that such
procedures be required if the animals
are in transit for more than 36 hours,
rather than 24 hours as proposed. Many
commenters stated that requiring
cleaning of enclosures and replacement
of litter could create the risk of injury or
escape of the animals. We continue to
believe that it is necessary to the health
and well-being of animals in transit that
their enclosure, and their litter, be kept
reasonably clean of body wastes. We
are therefore retaining the provisions of
proposed § 3.14(b) in this revised
proposal, and are adding the provision
that if it becomes necessary to remove
the dog or cat from the enclosure, in
order to clean or move the dog or cat to
another enclosure, such procedure must
be completed in a way that safeguards
the dog or cat from injury and prevents
escape.

Primary Enclosures Used to Transport
Dogs and Cats: Ventilation—Section
3.14c)

In proposed § 3.14(c)(1), we set forth
ventilation requirements more

restrictive than those in the current
regulations, by removing.two of the
current options for primary enclosure
configurations with regard to
ventilation. The current regulations
allow the primary enclosures to have
ventilation openings on either two,
three, or four sides. We proposed to
require that there be ventilation
openings on each of the four walls of
primary enclosures used to transport
dogs and cats, and that the ventilation
openings total at least 8 percent of the
total surface of each wall, with the total
combined surface area of the ventilation
openings comprising at least 14 percent
of the total combined surface area of all
the walls of the primary enclosure.

A small number of commenters
supported the provisions of proposed
§ 3.14(c)(1) as written. An equal number
of commenters either opposed the
proposed provisions, or requested a
transition period for medification and
redesign of existing enclosures. Upon
review of the comments, we have
reconsidered the position we put forth in
the proposal. The evidence available to
us indicates that the benefits of
amending the current standards
regarding ventilation openings on
primary enclosures would be minimal in
comparison to the potential disruption of
existing shipping procedures. We are
therefore revising our proposal at
proposed § 3.14{c)(1). The provisions we
are setting in this revised proposal are
the same as those in the current
regulations at § 3.12(a)(4), except as
discussed below, and would continue to
allow the use in transport of primary
enclosures with ventilation openings on
two, three, or four sides.

While retaining in this revised
proposal the majority of the current
provisions regarding ventilation
openings, we are proposing cne change
to the current regulations. The current
regulations require that at least one-
third of the total minimum area required
for the ventilation of primary enclosures
used for transportation be located on the
lower one-half of the primary enclosure,
and, likewise, at least one-third be
located on the upper one-half. In this
revised proposal. we are including
provisions to require only that at least
one-third of the ventilation area be
lecated on the upper one-half of the
primary enclosure. Research conducted
by the Federal Aviation Administration
has indicated that it is not necessary for
the animals’ well-being that one-third of
the openings be located on the lower
one-half. In fact, research has shown
that requiring openings on the lower
cne-half of the enclosure may be
detrimental to certain dogs and cats and

other animals. Timid animals may
benefit from the security provided by a
solid wall in the lower one-half of the
enclosure, and may be caused stress by
openings on the lower one-half.

Section 3.12(h) of the current
regulations requires that a primary
enclosure that is permanently affixed to
a primary conveyance so that the front
opening of the enclosure is its only
source of ventilation must face either
the outside of the conveyance or an
unobstructed aisle or passageway.
Because primary enclosures that open
directly to the outside of the conveyance
may expose the animals in the enclosure
to the elements, we proposed in
§ 3.14(c)(8) to require that enclosures
with a front opening open only to an
unobstructed aisle or passageway. We
also propesed in § 3.14(c){3) to require
that the ventilation openings of primary
enclosures permanently affixed to a
conveyance be covered with bars, mesh,
or smooth expanded metal haying air
spaces. No commenters addressed these
provisions and we are making no
changes to them in this revised proposal.

Primary Enclosures Used to Transport
Dogs and Cats: Compatibility—Section
3.14(d)

Under the current regulations,

§ 3.12(b) requires that live dogs or cals
transported in the same primary
enclosure ba of the same species and be
maintained in compatible groups. We
proposed to retain this wording in
proposed § 3.14(d), with the added
provision that dogs and cats that are
private pets, are of comparable size, and
are compatible, may be transported
together in the same primary enclosure.
As we stated in our proposal, based on
our cbservations of shipments of dogs
and cats and on information received
from pet owners and dealers, we have
determined that shipping companion
animals individually may cause them
more stress than shipping them togsther.

We also proposed in § 3.14(d) that: (1)
Puppies or kittens 180 days of age or
less may not be transported in the same
primary enclosure with adult dogs or
cats other than their dams; (2) dogs or
cats that are aggressive or vicious mus!
be transported individually in a primary
enclosure, and (3) female dogs or cals in
season {estrus) must not be transported
in the same primary enclosure with any
male dog or cat.

A number of commenters supported
the provisions of § 3.14(d) as written.
Several commenters objected that the
proposed provisions would unjustifiably
place the burden of determining
compatibility on the carrier. Carriers
already have this responsibility under
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the current regulations, and our
experience enforcing the regulations
indicates that this has not posed any
probiems.

One commenter correcily noted that
the provision in proposed § 3.14(dj{2},
prohibiting puppies or kittens 189 days
of age or less from being transported in
the same primary enclosure with adult
dogs or cats other than their dams is
inconsistent with § 3.6 {b}{2) and (c}{3),
which refers to puppies and kittens 4
months of age or less. To make the
regulations consistent, we are changing
the reference to “180 days” in proposed
§ 3.14(d}(2) to read "4 months.”

Primary Enclosures Used to Transport
Dogs and Cats: Space and Placement—
Section 3.14(e]

We propased to retain the
requirement in current § 3.12{c) that
each dog or eat transported in a primary
enclosure have sufficient space to turn
about freely in a standing position, and
to sit, stand, and lie in a natural
position, and we proposed to move that
requirement to proposed § 3.14(e)(1). No
commenters addressed these provisions
and we are making no changes o them
in this revised proposal.

Primery Enclosures Used to Transport
Dogs and Cats: Transpartation by Air—
Section 3.14(f)

Because certain requirements for
primary enclosures used in surface
transportation were omitted from the
1878 revisions (o the regulations, the
provisions in current § 3.12(d) regarding
the number of animals that may be
transported in a primary enclosure are
designed only for air transportation. We
therefore proposed te set forth the
provisions of current § 3.12(d}, with
some amendments, in proposed § 3.34(f],
titled “Transportation by air.” We
propesed that a maximum of two live
dogs or cats, 6 months of age or mare,
:hat are comparable in size, may be
‘ransported in the same primary
enclosure when shipped by air. The
pregent slandard allows only one dog or
cal, 8 months or more of age, to a
container. We stated in our proposal
that the change was proposed to help
reduce stress on animals that would
prefer traveling with a companion,
rather than alone.

We also proposed that a maximuom of
two live puppies, 8 weeks to 6 months of
age, of comparable size, and weighing
over 20 1b (9 kg) each may be
transported in the same primary
enclosure, Present standards allow only
one such puppy per primary enclosure.
The present standards also allow only
two live puppies and kittens, 8 weeks to
5 months of age, but not weighing over

20 1b (9 kg] each, to be shipped in the
same primary enclosure. We proposed
that it be permissible to transport a
maximum of three such puppies or
kittens in the same primary enclosure. In
proposed § 3.14(f){4), we proposed to
retain the provisien in current § 3.12(d)
that weaned puppies or kittens less than
8 weeks old and of comparable size, or
puppies or kittens that are less than 8
weeks old and are littermates
accompanied by their dam, may be
shipped in the same primary enclosure
to research facilities. This last provision
is limited by the Act to fransport to
regearch facilities.

A small number of commenters
supported the provisions of preposed
§ 3.14(f} as wrilten. A number of
commenters cpposed the provisions in
propesed § 3.14{f) that would increase
the allowable number of dogs or cats
shipped by air in one enclosure. One
commenter recommended that an even
greater number of puppies and kittens
than proposed be permitted transport by
air in the same primary enclosure. The
commenters who opposged the ingrease
as proposed stated that allowing such
an increase would create the potential
of increased stress to the animals, and
of injuries from fighting. The changes we
proposed regarding the number of
animals permitted shipment by air in
one enclosure were designed to reduce
the stress of transportation on the
animals. Upon review of the corunents,
however, it is evident that increasing the
number of animals per enclosure could
create more stress than it eliminates.
We are therefore revigsing our proposal
regarding shipment by air to allow no
more than one live dog or cat, 4 months
of age or elder, to be shipped ina
primary enclosure. The revised
provisions would also allow enly one
live puppy, 8 weeks to 4 months of age,
and weighing aver 20 lbs. {9 kg) to be
shipped in a primary enclosure. No more
than two live puppies or kittens, 8 weeks
to 4 months of age, and weighing 20 lbs.
(9 kg) or less, would be allowed
transport in the same primary enclosure
when shipped by air.

A small number of commenters
recommended that only one species of
animal be permitted shipment in each
primary enclosure. We are making no
changes based on this comment. Under
the revised provisions, the only dogs
and cats that conld be shipped together
by air would be kittens and small
puppies. If these animals are
compatible, as required by the proposed
regulations, we do not believe there
would be a danger in shipping them
together.

A small number of commenters,
addressing the issue of air

transportation, recommended that the
regulations require that cargo space be
illuminated to allow observation of
transported animals. One commenter
recommended that the regulations
require that all primary enclosures be
secured to the plane cargo area. We do
not believe that such requirements
would be feasible, given the
constsuction of air transport vehicles,
and we are making no changes to our
proposal based on these comments.

Several commenters opposed the
provision in proposed § 3.14(f){4)
allowing weaned puppies or kittens less
than 8 weeks of age to be shipped by aiz
in the same primary enclosure when
shipped to research facilities. Such &
provision is authorized by the Act with
regard to research facilities. We are
therefore making no changes to the
propased provision based on these
comments.

Primary Enclosures Used te Transport
Dogs and Cats: Transportation by
Surface Vehicle—Section 3.14(g}

We proposed te add a new § 3.14(g)
regarding transportation by surface
vehicle. As proposed, these pravisions
would reinstate primary enclosure
reguirements that were inadvertently
omitted when the sfandards for the
commercial transportation of dogs and
cats were revised in 1978. We proposed
that a maximm of four dogs or cats
may be transported in the same primary
enclosure when shipped by surface
vehicle, provided all other
transportation requirements in propused
§ 3.14 cre complied with. As explained
in our propesal, we proposed to atfow
shipment of more dogs and cats in
surface vehicle enclosures tham in air
shipping enclosures for several reasons.
First, standard enclosures for surface
transportation are larger tham those
customarily used for air transportation.
Additionally, when animals are
trangsported by surface vehicle, there is
more opportunity for the driver or
another person to check on the animals
to ensure that their health is being
maintained and that the animals are
compatible.

Under our proposal, weaned live
puppies or kittens less than 8 weeks of
age, or puppies or kittens that are lesa
than 8 weeks of age, are littermates, and
are accompanied by their dam, would be
permitted to be transported in the same
primary enclosure when shipped to a
research facility, including Federal
research facilities.

One commenter supported the
pravisions as propesed. A number of
commentears opposed the provigions.
Several commenters stated that
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allowing more than two puppies or
kittens in the same primary enclosure
would be dangerous to the animals.
Another recommended that four puppies
or Kittens be permitted shipment
together only over short distances. A
number of commenters stated that the
regulations for surface transport should
be the same as those for air transport.
Upon review of the comments, we
continue to believe that the fundamental
differences between surface
transportation and air transportation
allow for conditions where a greater
number of dogs or cats can be safely
transported in the same enclosure by
surface vehicle. We are therefore
making no changes to our proposal
regarding these provisions.

Several commenters opposed the
provisions in proposed § 3.14(g)(2)
allowing weaned puppies or kittens less
than 8 weeks of age to be shipped by
surface vehicle in the same primary
enclosure. As with air transportation,
such a provision is authorized by the
Act with regard to research facilities.
We are therefore making no changes to
the proposed provisions based on these
comments.

Frimary Enclosures Used to Transport
Dogs and Cats: Accompanying
Documents and Records—Section
3.14(h)

We proposed to require in proposed
§ 3.14{h) that shipping documents
accompanying the shipments either be
maintained by the operator of the
conveyange or be securely attached in a
readily accessible manner to the outside
of the primary enclosures in a way that
allows them to be detached for
examination and securely reattached.
We also proposed to require that
instructions for food and water and for
administration of drugs, medication, and
other special care be attached to each
primary enclosure in @ manner that
makes them easy to notice, to detach for
examination, and to reattach securely.
One commenter specifically supported
the proposed provisions as written.
Several commenters stated that the
documents accompanying shipment of
puppies and kittens under 6 months of
age should contain the date of birth of
those animals. We do not believe that
such a requirement would be practical,
especially with regard to the shipment of
random source animals, and are making
no changes to the proposal based on
these comments. One commenter stated
that the increasing use of electronic
waybills would make it impossible to
attach air waybills to the enclosures.
The regulations as proposed do not
require the attachment of air waybills to
the enclosures, only the attachment of

instructions for food, water, the
administration of drugs or medication,
and other special care.

Primary Conveyances—Section 3.15

To protect the health of dogs and cats
during transportation in commerce, the
regulations in current §§ 3.16 and 3.17
prohibit animals in transporting devices
or holding areas of terminal facilities
from being subjected to temperatures
above or below a specified range.
Temperature is also of concern when
animals are being transported in the
cargo spaces of primary conveyances.
Until 1978, requirements concerning
allowable temperatures in primary
conveyances were included in § 3.13 of
the regulations. However, these
requirements were inadvertently
omitted from the regulations during the
last major revision in 1976.

As we stated in our proposal, the
intervening years have demonstrated
the need to reinstate these requirements
for two principal reasons: (1) The
current requirements concerning
temperatures in primary conveyances
are inconsistent, because dogs and cats
in transperting devices and in holding
areas of terminal facilities must not be
exposed to temperatures ouiside a
specified range, but dogs and cats in
animal cargo spaces of primary
conveyances—mainly cars and trucks—
are not afforded the same protection;
and (2) as air freight rates have risen
dramatically during this time, increasing
numbers of animals are being shipped
by surface transportation—some for
very long distances—with no provisicns
that the animals are not subjected to
extremes of temperatures.

Under the requirements for air
transportation in proposed § 3.15{d), we
specified that during transportation,
including time spent on the ground, live
dogs and cats must be transported in
cargo areas that are heated or cooled as
needed to maintain the required ambient
temperature. Under our proposal, the
cargo areas would also have to be
pressurized while the conveyance is in
the air. In proposed § 3.15(e), we
proposed to require that during surface
transportation, auxiliary ventilation,
such as fans, blowers or air
conditioning, be used in animal cargo
spaces containing live dogs and cats
when the ambient temperature within
the animal cargo space is 85 °F (29.5 °C)
or higher. Additionally, as proposed, the
ambient temperature would not be
permitted to exceed 95 °F (35 °C) at any
time; nor to exceed 85 °F (29.5 °C) for a
period of more than 4 hours; nor to fall
below 45 °F (7.2 °C) for a period of more
than 4 hours; nor to fall below 35 °F (1.7
°C) at any time. We proposed to add

requirements in proposed § 3.15(c) that a
primary enclosure be positioned in a
primary conveyance in a way that
provides protection from the elements.
Current § 3.13(f) requires that dogs and
cats not be transported with any
material, substance or device that may
reasonably be expected to harm the
animals. In proposed § 3.15(h), we
preposed to clarify the intent of that
requirement to indicate that the
material, substance or device may not
accompany the animals only if the
shipment is conducted “in a such a
manner” that may reasonably be
expected to harm the dogs and cats.

A number of commenters supported
the provisions in proposed § 3.15 as
written. A number of commenters
recommended that an exemption from
pressurization of cargo areas be
included for aircraft flying 10,000 feet or
less. We believe that the commenters’
point is a good one, warranting
modification of our proposal. In § 3.15(d)
of this revised proposal, we are
including a provision consistent with
standards set forth by the United States
Fish and Wildlife Service, and are
proposing to require that cargo areas be
pressurized, unless the aircraft is flying
under 8,000 feet. Several commenters
recommended that the proposed
provigions regarding pressurization be
accompanied by a requirement that air
cargo spaces provide sufficient air for
normal breathing of the animals. We
believe addition of such a provision
would help clarify the intent of the
regulations and are reyising our
proposal accordingly.

A small number of commenters
addressed the provisions in proposed
§ 3.15(d) regarding the heating and
cooling of air cargo areas. Several
commenters stated that the provisions
there should be the same as the more
specific requirements in proposed
§ 3.15(e) for temperature levels in
surface vehicles. We are making no
changes to our proposal based on these
comments. The differences between the
construction of air and surface vehicles,
and the nature of the transportation
itself; would make such parallel
regulations impractical. Because
transportation by air generally requires
less time than transport by surface
vehicle, we believe that the proposed
provisions regarding heating and cooling
of air cargo areas would be adequate to
ensure the health and well-being of the
animals transported.

A small number of commenters stated
that the proposed heating and cooling
requirements for air cargo areas were
too stringent. These commenters stated
that carriers do not have the capability
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to heat and cool the ground
conveyances used to transport animals
to and from the terminals and the
aircraft. The commenters stated further
that compliance with proposed
provisions would be impossible because
carriers do not have the capability to
heat or cool the cargo compartment
while the aircraft is on the ground. We
disagree that the provisions of proposed
provisions would be impossible because
carriers do not have the capability to
heat or cool the cargo compartment
while the aircraft is on the ground. We
disagree that the provisions of proposed
§ 3.15(d) would be unworkable. Those
provisions do not address ground
conveyances used to transport animals
between terminals and aircraft. Further,
we disagree that aircraft do not have the
capability to control temperature levels
while on the ground. We believe that the
proposed provisions are workable and
necessary. However, we are making one
change in § 8.15(d) to clarify our intent.
Instead of stating that the air cargo
areas must ensure the health and
comfort of the animals, the wording in
this revised proposal states that the
areas must ensure the health and well-
being of the animals.

Several commenters stated that the
temperature limits in proposed § 3.15(¢)
regarding surface transportation were
too lenient, and should include separate
requirements for sick, or very old or
very young animals. While we
encourage humane treatment of animals
with special needs, we do not believe
that it would be practical to impose
diverse temperature requirements on the
same surface vehicles based on the
variety of animals it was carrying. We
are therefore making no changes to our
proposal based on these comments.

In this revised proposal we are
removing certain wording that appeared
in § 3.15(h) of our proposal, regarding
which materials may be transported
with dogs and cats. We believe that the
criginal wording was redundant and
confusing and that removing it will help
clarify the proposed regulations.

Food and Water Requirements—Section
3.18

We set forth requirements regarding
food and water for dogs and cats being
transported, currently contained in
§ 3.14, in proposed § 3.18. We also
proposed to remove the provision
concerning the minimum amount of
water that must be offered to dogs or
cats under 16 weeks of age. The current
regulations require that these dogs and
cats be offered at least 60 cc
(approximately 2 oz.) of potable water
within a prescribed time. As we stated
in the supplementary information of our

proposal, the minimum amount in the
current regulations is so small that we
believe the young dogs and cats would
be better served by simply falling under
the general requirements concerning the
offering of potable water.

Current § 3.14(a) requires that dogs
and cats be offered water within 12
hours after the start of transportation or
acceptance for transportation. Current
§ 3.14(b) requires that puppies and
kittens be provided food at least once
every 12 hours, and dogs and cats over
16 weeks of age be provided food at
least once every 24 hours. The current
regulations specify that these time
periods begin at the time the animals are
accepted for transport or the time
transport begins, depending on who is
carrying out the transport. This method
of calculating when the time begins,
however, could result in some dogs and
cats not being provided water and food
for unacceptably lengthy periods of
time—in those cases where the animals
were provided food and water the
maximum time allowed before transport
or acceptance for transport, and then
not again until the maximum time
allowed after transport or acceptance
for transport. Therefore, we proposed in
§ 3.18 (a) and (b) that the time periods
for providing food and water to the
animals after transport or acceptance
for transport begin at the time the dogs
and cat was last provided food and
water before initiation of transport or
acceptance for transport.

In order to minimize the instances
where carriers and intermediate
handlers have to provide food and water
to the animals immediately after
accepting them for transport, we
proposed that consignors subject to the
regulations be required to certify that
each dog and cat was provided water
within 4 hours before delivery for
transportation and that each dog and cat
was provided food within 12 hours
before delivery for transportation. As
proposed, the regulations would require
that the certification include the date
and times the food and water was
offered.

A number of commenters addressed
the feeding and water provisions in
proposed § 3.16. Approximately half of
the commenters addressing the
proposed provisions supported them as
written. The remainder of the
commenters were divided as to whether
the proposed provisions were too
restrictive or too lenient. A number of
commenters stated that it was not
necessary for a dog or cat to be
provided water during the 4 hours
preceding the beginning of
transportation in commerce, and that

watering within the 6 hours preceding
transport would be sufficient. We
believe that changing 4 hours to 6 hours
would unnecessarily increase the
number of times carriers or intermediate
handlers would have to provide water to
the animals, and are making no changes
to the proposal based on these
comments. A small number of
commenters recommended that dogs
and cals in transport, especially young
animals, be fed and watered more often
than as proposed. Based on our
experience enforcing the regulations, we
do not believe such a requirement is
necessary or would be practical and are
making no changes to our proposal
based on this comment. A small number
of commenters recommended that,
instead of requiring certification of the
last feeding and watering, and requiring
that the animal be fed and watered
within a specified time after acceptance
for transport, it be encouraged that the
consignor offer food and water to the
animal immediately before shipment.
We believe that such a change in our
proposal would remove a necessary
mechanism for ensuring that dogs and
cats do not go excessively long periods
of time without food and water. Also, it
is not wise to give food or water to an
animal immediately before
transportation, as it may become sick
and soil its cage, or aspirate food or
water into its lungs. We are therefore
making no changes to the proposed
regulations based on these comments.
We proposed to set forth the
provisions in current § 3.14(d),
concerning a carrier or intermediate
handler's responsibility regarding
writien feeding and watering
instructions, in proposed § 3.16(c). We
proposed to add the provision that food
and water receptacles must be securely
attached inside the primary enclosure
and be placed so that the receptacles
can be filled from outside the enclosure
without opening the door. We proposed
this provision based on information
from carriers and intermediate handlers,
which indicated to us that when a
primary enclosure is opened to provide
food or water to the animal inside, there
is often a significant risk of the animal
escaping from the enclosure. Several
commenters stated that the regulations
should require that such receptacles be
permanently attached to the primary
enclosure. We do not believe that such a
change would be necessary or would
add anything to the regulations, and &are
making no changes based on these
comments. Several commenters stated
that one receptacle would be sufficient
for both food and water. We do not
believe that using the same receptacle
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for food and water would be reasonable
and are making no changes based on
these comments.

Care in Transit—Section 317

We propesed to set forth in propesed
§ 3.17 the provigions regarding care in
transit in current § 8.15. We proposed
some minor reformatting for readability,
and several additions to the current
provisions. The current regulations
require that the driver of a surface
vehicle check on the dogs and cats he or
she is transporting. In proposed
§ 3.17(a), we proposed to allow this
observation to be conducted either by
the operator of the conveyance ora
person accompanying the operator, but
proposed to make it the responsibility of
the regulated person transporting the
dogs and cals to ensure that this
observation is carried out. Additionally,
in proposed § 3.17{a), we proposed to
use language that specifies that dogs
and cats in obvious physical distress be
given veterinary care zt the closest
avaitable veterinary facility. We
proposed to make this change to clarify
our intent as to the meaning of “as seon
as pessible” in the current regulations.

In proposed § 3.17(c), we proposed to
add an exception to the corrent
regulations that prohibit transport in
commerce of e degor cat in physical
distress, to allow fransport for the
purposes of obtaining veterinary care for
the condition.

We preposed to add a subsection
§ 3.17(e), to specify that these
transportation standards remain in
effect and must be complied with until
the animal reaches its final destination,
or until the consignee accepts delivery
of the animal. We stated in the
supplementary information in our
proposs] that we believe this provision
is necessary to prevent any gap in care
for the dog or cat 2nd in responsibility
for its care. While we continue to
believe that it is important to ensure
that no gaps oocur in the care of the
animal during its fransportation, we
beolieve that this intent could be clarified
by making & change in the wording of
our eriginal propesal. To eliminate any
confusion as to what constitutes “final
destination,” we are changing our
propesal to provide that the
transpottation regulations must be
complied with until a consignee takes
physical delivery of the animal if the
animal is congigned for transportation,
or until the animal is retumed to the
consignor.

A number of commenters supported
the provisions of proposed § 3.17 as
writlen. Many commenters opposed the
provision that would make aircarriers
respansible for determining whether an

animal is in distress. The commenters
stated that carriers are not trained to
determine if animals are in physical
distress or are ill. We are making no
changes based on these comments. The
proposed provisions would not require
that carriers determine if an animal was
ill, only that they monitor the animals
for signs of distress. We believe such an
evaluation can be done by a layman.

Proposed § 3.17(d) included
provisions, similar to those in the
current regulations, that during
transportation in commerce a dog or cat
must not be removed from its primary
enclosure, unless it is placed in a
primary enclosure or facility that meets
the standards in the regulations. In this
revised proposal, we are including an
exception to this requirement, for those
cases where the animals are removed to
allow for required cleaning of the
primary enclosure, in accordance with
proposed § 3.14(b) of this revised
proposal. However, such removal would
have to be completed in a way that
safeguards the dog or cat from injury
and that prevents escape.

Terminal Facilities—Section 3.48.

Current § 3.16 imposes duties on
carriers and intermediate handlers
holding dogs or cats in animal holding
areas of terminals to keep the animals
away from inanimate cargo, to clean
and sanitize the area, 1o have an
effective pest control program, to
provide ventilation, and 1o maintain the
ambient temperature within certain
prescribed limits. There is currently no
similar ebligation imposed on other
persons who transport these animals. As
a result, under the current regulations,
animals could be held in animal helding
areas under hazardous conditions.

We proposed to move the provisions
regarding terminal facilities to proposed
§ 3.18, and to require that the same
duties be imposed on any person subject
to the regulations who transports dogs
or cats and who holds them in the
animal holding areas. As explained in
the supplementary information of our
proposal, because the animals regnire
this minimum level of care no matter
which regulated persons are moving
them, it is illogical to place these duties
only-on carriers and intermediate
handlers. Also, we proposed that the
length of time that dogs and cats can be
maintained interminal facilities upon
arrival after transportation would be the
same as that proposed in § 3.13(g).

As well as retaining the temperature
requirements in the current regulations,
we proposed to add in § 3.18(d) the
provigion that the ambient temperature
in the animal holding area of terminal
facilities may not fall below 35 °F (1.7

°C) at any time live dogsor cats are
present. The regulations we proposed
would specify a procedure for measuring
the ambient temperature. Under the
proposal, in cases where a terminal
facility contains more than one primary
enclosure, it is possible that several
temperature readings would have to be
made to determine the ambient
temperature at each primary enclosure.
Also, § 3.18{e) as proposed contains
those provisiens contained in current

§ 3.17 that require shelter from the
elements for dogs and cats, becanse the
current provisions apply to persons
holding a dog or cat in an animal
holding area of a terminal facility.

A number of commenters supported
the provisions of propesed § 3.18 as
written. Many other commenters stated
either that the proposed temperature
requirements were too restrictive or too
lenient. Gne commenter expressed
concern that the proposed temperature
requirements would prevent many
airports from accepting shipments of
dogs and cats. We are making no
changes based on these comments.
Except for the addition of the 35 °F (1.7
°C) minimum, the previsions proposed
are provisions that have been in effect
sinca 1978. These provisions have
presented no significant practical
preblems or health risks to animals
since that time. A number of
commenters stated that it was
inconsistent to allow enimals to
comniingle with inanimate cargo in the
cargo areas cf a conveyance, but not in
termiral facilities. While we agree that
it would be desirable to impose such a
restriction with regard to primary
conveyances, standard transportation
practices would make such a restriction
impractical and unworkable. However,
it is possible to separate animals from
inanimate cargo in terminal facilities,
and we continue to believe itis
apprepriate for the well-being of the
animals to retain such a restriction.

Several commenters stated that fresh
air should be mandatory in the animal
holding areas of terminal facilitics. We
diszgree. The evidence presented to us
in comnments addressing other areas of
the proposed regulations indicates that,
in many cases, recycled air is preferable
to the frésh air that might be available
at a particular facitity. We are therefore
removing the requirement in proposed
§ 3.18(c) requiring “air, preferably fresh
air,” and replacing it with a requirement
for “ventilation.”

One commenter recommended that
we expand on the requirement in
proposed § 3.18(f) regarding the length
of time that dogs and cats may be held
in animal holding arcas of terminal
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facilities to establish a penalty
mechanism for violation of the
regulations. We believe that the
standards for compliance are adequate
as written, and do not believe it is
necessary to specify enforcement
procedures in provisions regarding
animal welfare standards.

Handling—Section 3.19

Current § 3.17 also imposes duties on
carriers and intermediate handlers for
proper handling and movement of dogs
and cats. For reasons explained above
under "Terminal facilities,” we included
provisions in proposed § 3.19 to impose
the same duties on any person subject to
the regulations when handling a dog or
cat at any time during the course of
transportation in commerce, so that the
animals’ health, safety and well-being
will be protected at all times during
transport. As explained in the proposal,
this would include movement from an
animal holding area of & terminal
facility to a primary conveyance and
from a primary conveyance to a
terminal facility. This would also
include movement of the dog or cat on a
transporting device used to transfer the
animal from a primary conveyance to an
animal holding area and vice versa,
movement from one primary
conveyance to another, and movement
from place to place within the terminal
facility.

A small number of commenters stated
that the temperature reguirements in
proposed § 3.19 were too restrictive.
Several commenters stated that the
regulations should not allow exceptions
to specific minimum temperatyre
requirements based on certificates of
acclimation to lower temperatures, as
included in the proposal. We are making
no changes to the proposal based on
these comments. The provisions
proposed are those that have worked
satisfactorily under the current
regulations, and we see no need to
amend them at this time.

We proposed to require in proposed
§ 3.19(b) that care be exercised to avoid
handling primary enclosures in such a
way that dogs or cats in the primary
enclosures are caused physical or
emotional distress. Because of problems
and complaints concerning the handling
of dog and cat shipments in baggage
areas by airlines, we proposed that
primary enclosures containing dogs or
cats must not be placed on unattended
conveyor belts or on elevated conveyor
ramps such as baggage claim conveyor
belts and inclined conveyor ramps
leading to baggage claim areas. We
proposed to allow primary enclosures to
be placed on inclined conveyor ramps
that are used to load and unload

aircraft, if there is an attendant at each
end of the conveyor belt.

A number of commenters supported
the provisions of proposed § 3.19(b) as
written. A small number of commenters
recommended that the regulations allow
primary enclosures on baggage claim
conveyor belts if the belts are specially
designed for such use. We believe that
interpretations of what constitutes
“specially designed" would cause
enforcement problems, and are making
no changes to the proposal based on
these comments.

Miscelianeous

Some commenters recommended that
we make various nonsubstantive
wording changes to the proposal for
purposes of clarity. We have made such
changes where we considered them
appropriate. Additionally, a number of
commenters made recommendations
that addressed issues ouiside the scope
of our proposal, including recommended
husbandry and animal handling
practices. While we are making no
changes to our proposal based on these
comments, we have carefully reviewed
them and will take whatever action is
appropriate.

Subpart D—Nonhuman Primates

Regulations on the humane handling,
care, treatment, and transportation of
nonhuman primates are contained in 9
CFR part 3, subpart D. These regulations
include minimum standards for
handling, housing, social grouping and
separation of species, feeding, watering,
sanitation, ventilation, shelter from
extremes of weather and temperature,
veterinary care, and transportation.

In our March 15, 1989, praposal, we
proposed to revise and rewrite the
current regulations based on our
experience administering them under
the Act. We also proposed to amend our
regulations to add requirements for a
physical environment adequate to
promote the psychological well-being of
nonhuman primates. This is specifically
required by the 1985 amendments to
section 13 of the Act. (See section 1752,
99 Stat, 1645, Pub. L. 99-198, amending 7
U.S.C. 2143.) We discuss each topic
covered in our proposed regulations
below.

As discussed in the supplementary
information of our proposal, in preparing
to revise and amend subpart D, we
engaged in extensive study of the
environmental needs of nonhuman
primates that must be met to promote
their psychological well-being. We
actively sought input from various
professional communities that are
subject to the regulations. We formed a
committee to study the psychological

needs of nonhuman primates maintained
by the research community and to make
specific recommendations to us
concerning the various issues presented
by the 1985 amendments to the Act. This
committee was comprised of APHIS
representatives and ten members of the
scientific research community. The
members were experts recommended by
the National Institutes of Health and
were appointed by APHIS to formulate
recommendations for means of
providing an environment to promote
the psychological well-being of
nonhuman primates. Observers from
NIH were also present during committee
deliberations, although they were not
members of the committee.

We also sought and obtained input
from organizations, such as the
National Association for Biomedical
Research, which represent facilities
utilizing nonhuman primates in their
research.

We invited animal exhibitors to
participate in the development of
regulations to promote the psychological
well-being of nonhuman primates. The
American Association of Zoological
Parks and Aquariums, a nonprofit, tax-
exempt organization dedicated to the
advancement of zoological parks and
aquariums for conservation, education,
scientific studies and recreation, formed
a Primale Study Committee to develop
materials concerning space
requirements and the various
environmental enrichments required by
different species of nonhuman primates,
based upon their social behavior and
species-typical activity, in order to
promote their psychological well-being.

The results of these efforts are
explained in greater detail below in our
discussion of the minimum space and
enyironmental requirements set forth in
our proposal.

The regulations we proposed in our
revision of subpart D are minimum
standards to be applied to all species of
nonhuman primates. In our proposal we
retained current footnote 1 of subpart D,
although we revised it to reflect the
need to promote the psycholcgical we!l-
being of nonhuman primates. Rather
than stating that “discretion” must be
used due to the variation in species, we
proposed to require that these minimum
standards be applied in a manner that is
considered appropriate for the relevant
species in accordance with customary
and generally accepted professional and
husbandry practices.

The Act applies to all nonhuman
primates, whether living or dead. The
standards we proposed are principally
applicable to live nonhuman primates.
In footnote 1 of our proposal, we
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indicated that the proposed regulations
apply only to live nonhuman primates,
unless stated otherwise,

A large number of commenters
addressed issues relevant to subpast D
as a whole, Not surprisingly, considering
the controversial natwe of the subject, a
great number of commenters focused
their attention on the psychological
well-being of nonhuman primates. A
recurring theme among many
commenters was fhat psychelogical
well-being is undefinable and cannot be
measured as an improvement for non-
human primates. Many commenters
stuled that the proposed standards for
psychological well-being were without
basis in scientific data. During our
censultations with experts on primate
behavior, we became aware of the
diyvergent opinionis on how to interpret
exisling research. We disagree,
however, that the standards we
preposed were without basis. As
discussed above, we consulted
extensively with experts in the field of
primatology. We supplemented the
recommendations provided by those
experts with information gained from
cur own experience in enforcing the
regulations. Useing the information
avuilable to us, we proposed standards
that we believed would meet the intent
of Congress in reguiring us to add
standards for a physical environment
adeguate to promote the psychelogical
well-being of nonhuman primates. We
could not, as some commenters
recommended, scoept the status quo.
Such inaction would not fulfill our
Congressional mandate, and would not,
we believe, be in the best interest of the
animals we are charged with protecting.
Even if, as some commenters suggested,
the amorphous nature of “psychological
well-being” was not fully anticipated
when the Act was amended, that would
not relieve us of our responsibility to
establish stendards that best approach
achieving that goal. We do not agree, us
some cormenters asserted, that
significant evidence exists to indicate
that the proposed changes in the
regulations might be detrimental to
nonbuman primates.

A nemiber of commenters questioned
the extent to which we incorporated the
recomimendations of the “expert
committee” that was convened prior to
development of the regulations. Many
commenters stated that we should
publish the proceedings and
recommendations of that committee.
The recommendations of the committee
are included in the administrative
record of this proposed rulemaking, and
consequently are open to public
inspection. We therefore see no nced to

publish them in the Federal Register. In
developing the proposed regulations, we
drew from information supplied by
experts in the field of primatology,
inciuding the expert committee, to
develep standards that we considered
adeqguute to meet our responsibility
under the Animal Welfare Act. As we
discussed above, we discovered in
developing the standards that there was
a divergence of epinion concerning
which standards would most
appropriately promote the well-being of
the snimals. In publishing the proposal,
we invited and encouraged the
submission of data and research
findings from experts in the field and
from other members of the public. We
have carefully analyzed the information
and recommendations we received, and
have continued our ongoing analysis of
all research data availeble to us. Based
on this enalysis, we have made, in this
reviged proposal, what we consider
significant changes to cur original
proposal regarding standards for
promoting the psychological well-being
of nonhuman primates. We once again
invite and encourage public regponse to
these proposed provigions,

Several commenters recommended
that a national level "primate well-being
committee” be created to evaluate and
provide guidelines for the care of
nonhuman primates. We do not believe
it is necessary or appropriate to delay
publication of proposed standards
pending formation of such a committee.

Several commenters suggested we
replace the term “generally accepted
professional and husbandry practices™
in the proposal with appropriate
definable standards. We disagree that
such a change i8 necessary and are
making no change to our proposal based
on these comments. For like reason, we
are not replacing the term “nonhuman
primate(s)"” with “primate(s)," as
suggested by some commenters.

A small mumber of commenters
recommended that the recordkeeping
requirements in both subparts A and D
be removed. In this proposal we have
removed certain of the proposed
reguirements for recordkeeping, based
on our analysis of comments specifically
addressing those requirements. We
believe the recordkeeping requirements
we have retained are necessary for
enforcement of the regulations.

Housing Facilities and Operating
Standards

Current §§ 3.75 through 3.77 provide
requirements for facilities used to house
nonhuman primates. Carrent § 3.75,
“Facilities, general,” contains
regulations pertaining to housing
facilities of any kind. It is followed by

current § 3.78, “Facilitics, indoor,” and

§ 3.77, “Facilities, outdoor."” We
proposed te amend these sections to
provide for an environment that better
promotes the psychological well-being
of nonhuman primates. We also
proposed to add sections that provide
regulations specifically governing two
other types of housing facilities used to
house nonhuman primates, sheltered
housing facilities and mobile or
traveling housing facilities. The term
“sheltered housing facility” is defined in
part 1 as *a heusing facility which
provides the animals with shelter;
protection from the elements; and
protection from temperature extremes at
all times. A sheltered housing facility
may consist of runs or pens totally
enclosed in a barn or building, or of
connecting inside/outside runs or pens
with the inside pens in a totally
enclosed building.” The term “mokile or
traveling housing facility", also defined
in part 1, means '‘a transporting vehicle
such as a truck, trailer, or railwey car,
used to house animals while traveling
for-exhibition or public education
purposes.”

Some of the requirements we
proposed for housing facilities are
applicable to housing facilities of any
kind. As in the current regulations, we
proposed to include these standards of
general applicability in one section,
proposed § 8.75, in which we also
included many of the provisions of
current § 3.75. Additionally, we
proposed amendments to the current
regulations that are specific to particular
types of housing facilities, and included
those provisions in separate sections of
the proposed regulations. In some cases,
where the current regulations would
have been unchanged in substance, we
made wording changes to clarify the
intent of the regulations.

Housing Facilities, General

Housing Facilities: Structure;
construction—Section 3.75(a)

Because nonhuman primates vary
widely in size, weight, and range of
activity, the design, composition and
structural strength required of housing
facilities varies as well. We proposed to
require in propcsed § 8.75(a) that the
design, composition, and structural
strength of a housing facility be
appropriate for the particular species
housed in it. For example, the actual
structural requirements for a housing
facility would differ depending upon
whether it is used to house marmosets, a
small nonhuman primate species, or
great 2pes, a typically large species
weighing more than 88 1bs. (40 kg.). No
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comments addressed these provisions,
and we are making no changes in this
revised proposal.

We also proposed in § 3.75(a) that the
housing facility be constructed so as to
restrict other animals and unauthorized
humans from entering. A number of
commenters addressed the issue of
restricting the enfrance of unauthorized
humans. While some supported this
provision, maost stafed that
responsibility for maintaining adequate
security at a facility belongs to the
facility, and not to the Department of
Agriculture. While we agree that
exclusion of unauthorized humans is fo
some degree a general security issue, we
continue to believe that such individuals
could pose the risk of injury to the
animals housed. Because the well-being
of the enimals would be at stake, we are
statutorily authorized to restrict such
entrance. We are therefore making no
changes to our proposal based on the
comments.

Housing Facilities: Condition and Site—
Section 3.75({b)

In preposed § 3.75(b), we proposed to
add the requirement that a dealer’s or
exhibitor's housing facilities be
physically separated from any cther
business. When a housing facility is
located on the same premises as any
other business, there is likely to be
increased traffic and activity, which is
known to be distressfal to nonhumen
primates. Also, when more than one
dealer maintains facilities on the
premises, it can be difficult to determine
which dealer is responsible for which
animals and for the conditions of the
facility. This has made inspection and
enforcement of the regulations difficult.
To aveid these difficulties we proposed
to require that housing facilities, other
than those maintained by research
facilities and Pederal research facilities,
be physically separated from other
businesees. As we explained in the
supplementary information of our
proposal, this can be done by using a
security fence or by conducting each
business in a separate building. As
proposed, the means of separation used
would have to be constructed so that it
prevents unauthorized humans, and
animals the size of dogs, skunks, and
raccoons, from going through it or under
it. We did not propose to impose these
requirements upon research facilities
because they are often part of a larger
¢ponsering establishment, such as a
university or pharmaceutical company,
and responsibility for animal and site
conditions rests with that establishment.
Therefore, we have not encountered the
enforcement difficulties noted above
with respect to research facilities.

We alse proposed in § 3.75(b) that
housing facilities and areas used for
storing animal food and bedding be kept
free of any accumulation of trash,
weeds, and disearded material, in order
to prevent unsanitary conditions,
diseases, pests, and odors. The need for
crderliness applies particularly to
animal areas inside of housing facilities,
and we proposed that they must be kept
iree of clutter, including equipment,
furmiture, or stored material, and
materials not necessary for proper
husbandry practices.

A number of commenters addressed
these provisions. Some supported the
provisions as written. Others were
concerned that our prohibition of
“clutter” would prohibit equipment and
material actually used in the day-to-day
operation of the facility. It was not our
intent to prohibit materials that are used
on a regular basis from being kept in
animal areas, and we have made
revisions to our proposal to address that
issue. In this revised proposal, we are
not including the examples we provided
in our proposal of acceptable materiala
and equipment, in order to avoid giving
the impression that the items listed are
the only ones that may be kept in animal
areas. We are also providing that
necessary “equipment” may be kept in
animal areas, and that materials,
equipment, and fixtures necessary for
research needs may be kept in such
areas. Additionally, in order to clarify
our intent with regard to the storage of
cleaning materials that are necessary for
proper husbandry, we are adding a
provision to proposed § 3.75(e) to
specify that toxic materials stored in
animal areas must be stored in cabinets,
but may not in any case be stored in
food preparation areas.

Housing Facilities: Surfaces; General
Requirements—Section 3.75(c) (1} and
2

In proposed § 3.75(c}, we proposed to
include requirements concerning
housing facility surfaces that are
common to all types of facilities. The
current regulations require that interior
surfaces of indoor housing facilities be
constracted and maintained so that they
are substantially impervious to moisture
and may be readily sanitized. They do
not specify frequency to sanitization.
They also do not provide any
requirements for building surfaces wsed
in outdoor housing facilitics.

We proposed to remove the
requirement that housing facilities have
impervious surfaces, becanse many can
simulate more natuoral environments by
praviding dirt floors and planted areas
that are beneficial to the nonhuman
primates’ psychological well-being. In

proposed § 3.75{c)(1), we provided that
outdoor floors could be made of dirt,
sand, gravel, grass, or other similar
material that can be readily cleaned and
is removable.

Under our proposal, any sufaces that
come in contact with nonhuman
primates would have to be maintained
regularly so that they are kept in good
condition. As proposed, interior surfaces
and farniture-type fixtures or objects
within the facility, such a perches,
swings, and dens, would have to be
made so that they ean be readily
cleaned and sanitized, or removed or
replaced when worn or soiled. We
proposed to add this requirement
because we would no longer require
impervious surfaces under our proposal,
in an effort to encourage provision of
more natural environments for the
animals. Because porous surfaces may
not be adequately sanitized, we
proposed to require instead that they be
removed or replaced when worn or
soiled. This requirement appeared in our
proposal in proposed § 3.75{c}(2].
Otherwise, as proposed, the manner of
construction and the materials used
would have to allow for cleaning and
sanitization.

In proposed § 3.75(c}(1). we proposed
to require that surfaces that come in
contact with nonhuman primates be free
of jagged edges or sharp points that
could injure the animals, as well as rust
that prevents the required cleaning and
sanitization or affects the structural
integrity of the surfaces. Because we
recognize that as long as water is used
to clean animal areas metal parts will
rust, we proposed to allow some rust on
mietal areas, as long as it does not
reduce structural strength or interfere
with proper cleaning and sanitization
because that could present hazards to
the animals.

A number of commenters addressed
the above issues. Most supported the
provisions as written. One suggested
that our standards for replacement of
surfaces were too stringent. Another
recommended that we allow indoor, as
well as outdoor floors to be made of &
replaceable material. We disagree that
our standards are excessively stringent.
We do agree, however, that with proper
maintenance, replaceable surfaces eould
be used indoors for nonhuman primates
without harming the health or well-being
of the animals housed. Therefore, we are
proposing to remove the wording
restricting replaceable floor surfaces
such as dirt, sand, gravel, or grass to
outdoor floors. One commenter stated
that our standards seemed to prohibit
the presence of rust. It was our intext! to
provide that rust would become
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unacceptable only when it prevented
cleaning and sanitization or affected the
structural strength of a surface. To
further clarify this intent, we are
proposing to prohibit “excessive" rust
that causes such problems:

Housing Facilities: Surfaces; Cleaning—
Section 3.75(c)(3)

In proposed § 3.75(c)(3), we proposed
to require that hard surfaces that come
in contact with nonhuman primates be
cleaned daily and sanitized at least once
every two weeks and as often as
necessary to prevent any accumalation
of excreta or disease hazards, in
accordance with generally accepted
husbandry practices, unless the
nenhuman primates engage in scent
marking. As we discussed in the
supplementary information of our
preamble, scent marking is an inborn
method used by certain species of
nonhuman primates in nature (such as
species of prosimians, marmosets,
tamarins, and callimico) to establish
their territory and for identification by
other members of the species. Animals
can detect that another member of the
species has occupied a site by the scent
left behind and can locate companions
in this manner, It is distressful for these
nonhuman primates to have the scent
marks eliminated, since they lose their
territorial claim and their frame of
reference. We therefore proposed that
hard surfaces that come in contact with
nonhuman primates that scent mark be
spot cleaned daily and that they be
sanitized at regular intervals that would
bie determined in accordance with
generally accepted professional and
husbandry practices.

In proposed § 3.84{b)(3), we provided
various methods of sanitizing primary
enclosures. Because these methods are
effective in general for sanitization of
hard surfaces that nonhuman primates
come in contact with, except for dirt
floors and planted areas, under our
proposal any of them could be used for
the sanitization required by proposed
§ 3.75(c)(3). The method of sanitization
would be determined by the housing
facility operator. As proposed, planted
enclosures and floors made of dirt, sand,
gravel, grass, or other similar material
would have to be raked and spot
cleaned daily, since sanitization is not
practicable. We proposed that
contaminated flooring material would
have to be removed if raking and spot
cleaning does not eliminate odors,
diseases, insects, pests, or vermin
infestation. The material could then be
replaced or a different material could be
used. As proposed, all other surfaces of
bousing facilities would have to be
cleaned daily and sanitized as

necessary to satisfy general accepted
husbandry practices.

A number of commenters supported
the provisions proposed in § 3.75(c)(3),
specifically with regard to scent-
marking nonhuman primates. A number
of commenters suggested modifications
to our provisions. Some opposed even
spot-cleaning with regard to scent-
marking species; others suggested that
we allow hard surfaces contacted by
scent-marking species to be replaced
rather than sanitized. Some stated that it
was unnecessary to rake outdoor
surfaces daily, or that it was
unnecessary to remove animal wastes
daily. Others suggested that we loosen
or remove the timetables for cleaning
and sanitization to allow greater
flexibility.

While we continue to believe that
cleaning and sanitization is necessary
for surfaces that become soiled, we
believe that certain modifications can be
made to the proposed provisions
without endangering the health and
well-being of the nonhuman primates.
We disagree that surfaces in contact
with scent-marking species should not
even be spot-cleaned. Removal of wasle
material is necessary for animal health,
and spot-cleaning will not interfere with
scent marking. We do agree that daily
spot-cleaning of hard surfaces with
which nonhuman primates come in
contact, even if the animals are not a
scent-marking species, would be
sufficient cleaning for the health and
well-being of the animals. We are
therefore revising our proposal to
require that hard surfaces in contact
with nonhuman primates be spot-
cleaned daily. Additionally, we are
revising our proposal to require that
such hard surfaces be sanitized as often
as necessary to prevent any
accumulation of excreta or disease
hazards, in accordance with our
sanitization provisions in proposed
§ 3.84. Under those provisions, such
hard surfaces in indoor primary
enclosures would have to be sanitized at
least once every two weeks. We are
also proposing in this revision to allow
replacement, rather than sanitization, of
hard surfaces in contact with-nonhuman
primates, and are revising our proposal
to provide that floors made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material, and planted
enclosures, be either raked or spot-
cleaned with sufficient frequency to
ensure all animals the freedom to avoid
contact with excreta, rather than raked
and spot cleaned daily, as originally
proposed. Additionally, in this revision
we are removing our proposed
requirement that all other surfaces of

housing facilities be cleaned daily, and
are proposing instead that all other
surfaces be cleaned when necessary to
satisfy generally accepted husbandry
practices. We are making this last
change in recognition of the fact that
some areas in housing facilities, such as
upper walls and ceilings, are not in
contact with nonhuman primates and do
not require daily cleaning. We are
including “absorbent bedding” as a
material similar to dirt, sand, gravel, and
grass because many facilities use such
bedding, and consider it preferable to
alternative surface materials.

Housing Facilities: Water and Electric
Power—Section 3.75(d)

Section 3.75(d) provides requirements
for water and electric power. It specifies
that reliable and adequate water and
electric power must be made available
“if required to comply with other
provisions of this subpart.” In the
proposed rule, we get forth the
provisions concerning water and electric
power In § 3.75{(d}. We proposed there to
eliminate the qualifying statement cited
above, and to require reliable electric
power that is adequate for heating,
cooling, ventilation, lighting, and other
husbandry requirements, and
mechanically pressurized potable
running water for the nonhuman
primates’ drinking needs and adequate
for cleaning and for carrying out other
husbandry requirements. As we stated
in the supplementary information of our
proposal, based upon our inspections of
dealer, exhibitor, and research facilities,
we believe that nonhuman primate
facilities subject to the Animal Welfare
regulations cannot be properly cleaned
and maintained without electric power
and running potable water under
pressure.

A number of commenters addressed
proposed § 3.75(d). Some supportad the
provisions as written; others opposed
the provisions in their entirety. Most of
the comments regarding this paragraph
recommended that our reference to
“mechanically pressurized potable
running water” be changed to “potable
running water." We continue to believe
that electric power and potable running
water are necessary for the cleaning and
maintenance of nonhuman primate
facilities. However, upon review of the
comments, we believe that it is not
necessary that the water be
“mechanically pressurized." We are
therefore revising the proposal to
require that potable running water be
available. A small number of
commenters stated that our proposal
erroneously indicated that electric
power is necessary for adequate
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cleaning. We disagree with the
commenters’ interpretation of our
discussion. The only areas specifically
cited in our proposal as requiring
electric power are heating, cooling,
ventilation, and lighting. A small
number of commenters asked that we
define “reliable electric power."” We
believe the standard dictionary
definitions of these words are adequate
and see no need to define the term in the
regulations.

Housing Facilities: Storage—Seetion
3.75(e)

We proposed in § 3.75(e} to expand
the regulations in current § 3.75(c)
concerning proper storage of food and
bedding supplies. We proposed to retain
the reguirements that food and bedding
be stored so as to protect them from
vermin infestation or contamination,
and that perishable food be refrigerated.
We proposed requirements to ensure
further the quality of the physical
environment ing nonhuman
primates. We proposed to add a
requirement that food and bedding be
stored in leakproof containers to protect

the supplies from spoilage,
contamination, and vermin infestation,

and that open food and bedding supplies

be kept in leakproof containers with
tightly fitting lids to prevent spoilage
and contamination. In propesed
§ 3.75{e}, we proposed to require that
substances that would be toxic to
nonhuman primates be stored away
from animal areas and food storage and
preparation areas. Under our proposal,
only the food and bedding in use could
be kept in animal areas; when they were
not in use they would have to be
properly stored. In addition, as
proposed, all food would have to be
siored so as to prevent contamination or
deterioration of its nutritive value. The
supplies would have to be stored off the
floor and away from the walls, fo allow
cleaning around and underneath them.
Approximately half of the comments
received in response ta these provisions
supported them as written. The
remainder suggested some
modifications. Some commenters
suggested thal our requirement that all
food and bedding be stored in leakproof
containers was unnecessary. Alithough
we continue to believe that the health
and well-being of the animals
necessitates the storing of epen food
and bedding supplies in leakproof
containers, we agree that until such
supplies are open, it is sufficient that
they be stored in @ manner that protects
them from spoilage, contamination, and
vermin infestation, and are revising our
proposal accordingly. Some commenters
were concerned that our proposed

requirement that perishable food be
refrigerated would require refrigeration
of milled chows and diets. We are
clarifying our intent in this revised
proposal by specifying that only food
requiring refrigeration must be so stored.
One commenter recommended that
property labeled and sealed toxic
substances should be allowed to be
stored in animal areas where they are
used. Although we continue to believe
that toxic substances cannot be stored
in food storage or preparation areas
withount endangering the animals, we
agree that if such substances are kept in
cabinets in other animal areas, there
would be little danger to the animals.
We are therefore revising our proposal
to allow such storage.

Housing Focilities: Drainege end Waste
Disposal—Section 3.75(f}

The regulations we proposed would
centinue to require that housing
facilities provide for removal and
dispesal of animal and food wastes,
bedding, dead animals, and debris, as
provided in current § 3.75(d}. We
proposed to clarify this requirement so
that it clearly applies to ali fluid wastes,
and to include a requirement that
arrangements must be made for prompt
daily removal and disposal of wastes.
Under the propesal, removal and
dispesal would have to be carried out
more than once each day if necessary to
avoid problems with odors, pests,
insects, and diseases. The regulations as
proposed also contained the
requirements that trash containers be
leakproof and tightly closed when not in
use, and that all forms of animal waste,
including dead animals, be kept out of
food and animal areas.

Requirements for drainage systems
are currently provided in §§ 3.76{e} and
3.77{d) for indoor and eutdoor facilities,
respectively. Because all types of animal
housing facilities, including sheltered
housing facilities and mobile or
traveling housing facilities, require a
proper disposal facility and drainage
system, we proposed to consolidate all
drainage and waste disposal
requirements in proposed § 3.75({} We
proposed to expand the reguirements for
drainage systems to provide that in all
types of housing facilities, whether open
or closed drains, waste sump ponds, or
settlement ponds are used, they must be
properly constructed, installed, and
maintained, and they must minimize
vermin and pest infestation, insects,
odors, and disease hazards. As part of
this safeguard, we proposed to require
that waste sump ponds and settlement
ponds be located an adequate distance
from the animal area of the housing
facifity to prevent problems with

vermin, pests, odors, insects, and
disease hazards. As proposed, drainage
systems would also have to eliminate
animal wastes and water rapidly, so
that the animals cam stay dry. This is
necegsary because it is known to be
distressful to nonhuman primates to be
involuntarily wetted. Traps would be
necessary in closed drainage systems fo
prevent the backflow of gases and the
backup of sewage onto the floor.

A small number of commenters
specifically supported the provisions in
proposed § 3.75(f) as written. Several
commenters stated that a lid on a trash
can would not necessarily reduce odor
or the availability of waste to vermin, as

-feces and urine are found in cages and

are already available to vermin. We are
making no changes based on these
comments. The intent of the regulations
is to minimize disease hazards such as
vermin. The cleaning and sanitization
requirements of this proposed rule are
designed to help ensure that cages are
kept adequately clean. In combination
with these requirements, we believe it is
necessary to require sanitary practices
such as lids on trash cans.

A small number of comments stated
that our requirements regarding
backflow valves and the necessity that
animals remain dry were unnecessary.
Upon review of the comments, we
continue to believe the regulations as
proposed are necessary for the health
and well-being of the animals housed,
and are making no changes to our
propasal based on these comments.

A small number of commenters stated
that in certain facilities daily removal of
wastes and dead animals is not
necessary, and that the regulation
should permit such removal to be
conducted as necessary. We agree such
removal, if conducted regularly and
frequently, would be adequate to protect
the health and well-being of the animals,
and are revising our proposal
accordingly. We have also added a
provision to our revised proposal to
make it clear that waste materials must
be collected and disposed of in a
manner that minimizes contamination
and disease risk. Additionally, we are
adding a clarification te specify that
only puddles of standing water must be
mopped up or drained so that the
animals stay dry. This change will
clarify that water that evaporates
quickly or that is otherwise eliminated
quickly does not endanger the health
and well-being of the animals, and need
not be mopped vp.
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Housing facilities: Washrooms and
Sinks—Section 3.75(g)

We proposed to retain the
requirement contained in current
§ 3.75(e) that washing facilities be
available to animal caretakers for their
cleanliness, and to include it in
proposed § 3.75(g). The only comments
we received regarding this provision
supported it. We are therefore making
no changes in our proposal regarding
proposed § 3.75(g).

Requirements for Different Types of
Housing Facilities

The current regulations specify two
kinds of housing facilities, indoor and
outdoor. These terms are defined in part
1 of the regulations. An indoor housing
facility is defined as *‘any structure or
building with environmental controls
housing or intended to house animals"
that is fully enclosed and has a
continuous connection between the
floor, ground, and ceiling, is capable of
being temperature and humidity
controlled, and has at least one door for
entry and exit. An outdoor housing
facility is defined as “any structure,
building, land, or premise, housing or
intended to house animals, and which
does not meet the definition of an indoor
housing facility or a sheltered housing
facility and in which temperatures
cannot be controlled within set limits.
We proposed to add two additional
sections containing requirements for
sheltered housing facilities and mobile
or traveling housing facilities, previously
defined in this document.

Requirements for Enclosed or Partially
Enclosed Housing Facilities

Three of the four types of housing
facilities that may be used to house
nonhuman primates are either enclosed
or partially enclosed. They are indoor
housing facilities, mobile or traveling
housing facilities, and the sheltered
portion of sheltered housing facilities.
We proposed to require that all of these
enclosed types of housing facilities be
required to provide heating, cooling, and
ventilation, and to maintain
temperatures within the temperature
limits provided in current paragraphs (a)
and (b) of § 8.76 "'Facilities, indoor," as
discussed below. Additionally, we
proposed to establish a minimum
temperature for shelters provided in
outdoor facilities.

1. Temperature Requirements—Sections
3.76(a), 3.77(a), 3.78(b), and 3.79(a)

We proposed that there must be
sufficient heat provided to protect
nonhuman primates from cold
temperatures. As proposed, the ambient

temperature (defined in Part 1 of the
regulations as the temperature
surrounding the animal) must not fall
below 50 °F (10 °C). We also proposed to
require cooling to protect nonhuman
primates from high temperatures,
specifying that the ambient temperature
must not rise above 85 °F (29.5 °C),
except that, as proposed, for mobile or
traveling housing facilities only, the
upper temperature limits would be 95 °F
(35 °C) when nonhuman primates are
present. However, as proposed, in
mobile or traveling housing facilities,
auxiliary ventilation such as fans or air
conditioning would have to be provided
when the temperature is 85 °F (29.5 °C)
or higher. Because the various species of
nonhuman primates have different
optimal ambient temperatures and
different tolerances for higher and lower
temperatures, we proposed to require
that the actual ambient temperature
maintained be at a level that ensures the
health and well-being of the species
housed, in accordance with generally
accepted professional and husbandry
practices.

We received a large number of
comments with regarding to the issue of
temperature in indoor, sheltered, and
mobile and traveling housing facilities,
and concerning the minimum
temperature for shelters in outdoor
facilities. Some commenters supported
the provisions as written. Some
commenters cpposed temperature
standards of any sort with regard to
housing facilities and elsewhere in the
regulations. One commenter
recommended a maximum temperature
of 85 °F in all housing units. Most of the
commenters stated that our range of
allowable temperatures was too
restrictive, and that we should allow
temperatures lower than those
proposed, and, in the case of indoor and
sheltered facilities, higher than those
proposed. A number of commenters
stated that our preposed temperature
ranges did not encompass natural
conditions for many species. A number
of commenters also recommended that
we allow the attending veterinarian to
use professional judgment when
determining appropriate temperature
levels.

We continue to believe that
temperature standards are necessary to
ensure the well-being of nonhuman
primates. Upon review of the comments,
however, we agree that many species of
nonhuman primates can tolerate
temperatures both lower and higher
than those included in our proposal. We
also agree that, within the allowable
temperature range, the actual
temperature level most appropriate for

the animals can best be determined by
an attending veterinarian. Therefore, we
are revising our proposal to provide
that, in indoor facilities, the sheltered
parts of sheltered housing facilities, and
mcbile or traveling housing facilities, the
ambient temperature must not fall below
45 °F (7.2 °C) and must not rise above 95
°F (385 °C) when nonhuman primates are
present, We are also proposing to
require that shelters provided in outdoor
facilities provide heat to nonhuman
primates to prevent the ambient
temperature from falling below 45 °F (7.2
*C), except as directed by the attending
veterinarian and in accordance with
generally accepted professional and
husbandry practices. Additionally, we
are revising our proposal tc provide
that, in indoor housing facilities, the
sheltered parts of sheltered housing
facilities, and mobile or traveling
housing facilities, the actual ambient
temperature must be maintained at a
level that ensures the health and well-
being of the species housed, as directed
by the attending veterinarian, in
accordance with generally accepted
professional and husbandry practices.

Many commenters stated that it
would not be practical or feasible to
attempt to control temperatures in
outdoor primate housing facilities,
especially if the facility is a large corral
type. While we agree that it would be
difficult or impossible to control the
ambient temperature in the outdoor
portion of outdoor housing facilities, the
regulations as proposed would require
only that the animal shelters in such
facilities be maintained at temperatures
no lower than 50° F (10° C). There are
practical methods of heating such
shelters, such as heating lamps, and we
do not believe that the commenters’
concerns warrant a change in our
proposal.

One commenter on our proposed rule
recommended that for both indoor and
outdoor housing facilities, five or six
“ecological niches” be defined in terms
of temperature and humidity ranges, and
that each species be classified intc one
of these niches. We do not believe that
it would be possible to implement such a
system on a practical level, given the
wide range of species that might inhabit
the same facility.

The requirements we proposed for
mobile or traveling housing facilities in
our original proposal also would reguire
that auxiliary ventilation be provided
when the ambient temperature in the
facility is 85° F (29.5° C) or higher.
Because we are now proposing to
increase the upper temperature limit in
indoor and sheltered housing facilities to
95°F {35° C), we believe it is necessary




Federal Register / Vol. 55, No. 158 / Wednesday, August 15, 1990 / Proposed Rules

33487

for the health and well-being of
nonhuman primates housed in such
facilities to impose a like requirement
for auxiliary ventilation whenever the
ambient temperature in the facility is 85°
F (29.5° C) or higher. We are therefore
including such a requirement in this
revised proposal.

A large number of commenters
recommended that we remove the
proposed requirement that heating and
cooling must provide for the animals’
“comfort.” We agree that the use of the
word “comfort” is inappropriate for use
in the proposed regulations. Although
we encourage an environment that will
promote the nonhuman primates’
comfort, the intent of the regulation is to
provide minimum standards for the
health and well-being of the animals,
For this reason, in this revised proposal
we are removing the word “comfort”
wherever it appeared in the proposed
provisions regarding housing facilities.

2. Ventilation and Relative Humidity
Level—Sections 3.76(b), 3.77(b), and
3.79(b)

In our proposal, we proposed that the
current requirement in § 3.76(b) for
ventilation of indoor housing facilities
would be applicable to the three types
of enclosed housing facilities, to provide
for the health, comfort, and well-being of
nonhuman primates. For sheltered
housing facilities, we proposed that the
requirement would apply only to the
sheltered portion of the facility, since
the outdoor portion could not be
humidity controlled. We proposed to
add that ventilation must also be
provided to minimize odors, drafts, and
ammonia levels in these housing
facilities and that mobile or traveling
housing facilities must be ventilated to
minimize exhaust fumes, to protect the
well-being of the nonhuman primates.

We also proposed to require that,
except in mobile or traveling housing
facilities, the relative humidity in
enclosed facilities be maintained
between 30 and 70 percent. We
proposed that the actual relative
humidity maintained would depend
upon the species housed and that it
would have to be maintained at a level
that ensures the health and well-being of
the species housed, in accordance with
generally accepted professional and
husbandry practices. In the
supplementary information of our
preamble, we noted that certain species
of nonhuman primates are known to be
less tolerant of a wide range of humidity
levels and therefore should be
maintained at more specific humidity
levels. We also noted that the NIH
Guide provides precise humidity levels
for certain species, and that individuals

subject to our regulations could refer to
the NIH Guide for these animals,
because use of the Guide would
maintain actual humidity levels within
the requirements of these regulations
and conform to generally accepted
professional and husbandry practices.

We did not propose to require that a
precise range of humidity levels be
maintained in mobile or traveling
housing facilities because they travel
into all parts of the United States that
have varying levels of humidity.
Typically, the species of nonhuman
primates that travel in these facilities
are chimpanzees used in circuses and
trained animal acts. Chimpanzees can
tolerate a wider range of relative
humidity levels than most species of
nonhuman primates and would not be
exposed to an undue health hazard if
there is no range of humidity levels
specified in the regulations. However,
we proposed to require that the relative
humidity level be maintained at a level
that ensures the health and well-being of
the species housed, in accordance with
generally accepted professional and
husbandry practices. Under the
regulations we proposed, operators of
mobile or traveling housing facilities, as
well as all other housing facility
operators would, still be subject to the
general requirement contained in
footnote 1 to the heading of Subpart D,
which provides that these regulations
must be applied in accordance with
customary and generally accepted
professional and husbandry practices
considered appropriate for each species,
and accordingly could not expose
nonhuman primates to relative humidity
levels that are considered hazardous to
that species’ physical well-being without
violating the regulations.

Some commenters supported our
proposed provisions as written. A large
number of commenters stated that not
all species require humidity levels
within the 30 percent-70 percent range.
Many commenters recommended that
we require only that the appropriate
relative humidity be left to professional
judgment and be maintained at a level
that ensures the health and well-being of
the species housed, in accordance with
generally accepted professional and
husbandry practices. Upon review of the
evidence presented in the comments, we
agree that it is not appropriate or
necessary to set specific upper and
lower limits on relative humidity. We
agree that the effect on animals of a
particular level of humidity depends to a
great degree on other factors, such as
temperature and ventilation. We are
therefore not including upper and lower
humidity limits in this revised proposal.

However, we are providing in this
revised proposal that, in those housing
facilities where humidity can be
controlled (indoor housing facilities and
the sheltered part of sheltered housing
facilities), that the relative humidity
must be at a level that ensures the
health and well-being of the species
housed, as directed by the attending
veterinarian, in accordance with
generally accepted professional and
husbandry practices.

A number of commenters took issue
with our proposed requirement that
indoor housing facilities, the sheltered
part of sheltered housing facilities, and
mobile or traveling housing facilities be
sufficiently ventilated to minimize
odors, drafts, ammonia levels, and
moisture condensation. (In mobile or
traveling housing facilities the
minimizing of exhaust fumes would also
be required.) The commenters expressed
concern that the requirements would
lead to significant disagreement as to
the meaning of "minimize;" some
commenters expressed doubt that odors
could always be minimized. We are
making no changes based on these
comments. The provisions as proposed
do not require the elimination of the
objectionable odors, fumes, etc., only
that they be held to minimal levels. We
believe that such a performance
standard can be met and enforced.

A number of commenters addressed
our requirement that air, preferably
fresh air, be provided by means of
windows, vents, fans, or air
conditioning. A small number of
commenters recommended that fresh air
always be provided. We do not believe
that it would be practical to require that
fresh air always be provided and are
making no changes to our proposal
based on these comments. A much
greater number of comments
recommended that we change our
reference to “air” to read "ventilation."
We agree that the word "ventilation”
better encompasses the intent of our
proposed provision, and are therefore
revising our proposal to provide that
ventilation must be provided by
windows, doors, vents, fans, or air
conditioning.

3. Lighting—Sections 3.76(c), 3.77(c), and
3.79(c)

We proposed to continue the
requirement presently imposed upon
indoor facilities in current § 3.76(c) to
provide adequate light to permit routine
inspection and cleaning of the housing
facility, and observation of nonhuman
primates. We proposed that this
requirement would apply to the three
types of enclosed housing facilities
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included in the proposed regulations.
We proposed in proposed §§ 8.76(c).
3.77(c), and 8:79{c) torequire a daily
lighting cycle of at least 8 consecutive
hours of light and at least 8 consecutive
hours of darkress each day in erder to
maintain a normal lighting cycle for the
nonhuman primates’ well-being. As we
discussed in the supplementary
informafion ‘of our propesal, a diurnal
lighting cycle is known to be necessary
for nonhuman primates to maintain
normal breeding practices and to
promote their psychological well-being.
We alsoproposed ‘to continue to alow
artificial light to be used, but propesed
te specify that it must provide Tuil-
spectrum illumination. We proposed 1o
retain safeguards against exposing
nonhuman primates to excessive light
and to apply them to &ll enclosed
housing Tacilities:

A number of commenters addressed
our proposed provision te require full-
spectrum lighting. While a small number
of commenters supported such a
requirement, many commenters stated
that full-spectrum lighting was
unnecessary for the health and well-
being of nonhuman primates. Others
stated that it was impractical because
such lighting fixtures, when shielded for
sanitation purposes, will filter out
certain wavelengths of light. Some
commenters presented evidence that
continued exposure to full-spectrum
illumination, strictly defined, could
actually harm'the vision of animals,
Upon review of the comments, we
believe that the potential problems
associated with full-spectrum lighting
warrant our removing its requirement in
our proposal, and we are doing so inthis
revised proposal.

Many commenters questioned the
need for at least 8 consecutive hours of
light and 8 consecutive hours of
darkness each day, stating that such.a
specific timetable does not allew for
professional judgment regarding the
needs of spacific species. We agree that
the normal diurnal lighting-cycle may
vary from species to species.and month
to month and are therefore revising our
proposal to provide that animal areas
must be provided a regular diurnal
lighting:cycle ol either natural er
artificial light. In order to allow for
professional judgment regarding the
lighting needs of individual animals or
species, we are proposing that lighting in
animal facilities provide safficient
illumination to provide forthe well-
being of the amimals, as well as to allow
for good housekeeping practices,
adeguate ingpection of animals, and
adequate:cleaning.

A number of commenters
recommended that we providea
definition of excessive light. We believe
that fhe term is self-explanatory; that it
means a degree of light that it is
detrimenital to the well-being of the
animals; Whether the light available is
harmful to the animals wounld be
determined on a case-by-case basis.
Some commenters took issue with the
statement in the supplementary
information of our proposal thatan
animal housedin the top-cage of a stack
of cages neara light fixture would be
exposed to excessive light. We are
making no chenges based on these
comments. The provisions we proposed
would prohibit exposing the animzls to
excessive light, In our supplementary
information we provided just:one
example of a variety of situations we
believe could constitute excessive light.
We gentinue to believe that itis
necessary for the health and well-being
of nonhuman primates that they not be
exposed to excessive light.

A smell number of commenters
recommended that we broaden our
proposed requirements to require such
features as providing animals a range of
light levels from which o choose, and
providing access to sunlight for all
nonhunran primates. We do not believe
that such previsions are practical or
necessary and are making nochanges
based cn these comments.

A number of commenters
recommended that we provide the
authority to make exceptions in lighting
standards to the Committee at research
facilities. The reguletions in § 2.38{k)(1)
of part 2 already provide that.exceptions
to the standards in part 3 may be made
when such exceptions are specified and
justified in the propesal to-conduct an
activity and are approved by the
Committee.

Requirements for Outdoor or Partially
Outdoor Housing Facilities

1. Shelier from the Elements—Section
3.77 (d) and [e): Section 3.78 (b) and {c)

iOutdoor housing facilities canmot be
temperature controiled. We proposed to
allow paly those northuman primates
that are acclimated to the prevailing
seasgnal temprature and that can
telerate without stress or discomfort the
range of temperatures, humidity, and
climacticconditions known to:occurat
the facility-at the fime of year they ere
housed there to be housed in eutdoor
facilities, in order te protect their
physical welfare. One commenter
recommended that we use the same
acclimation stendards for nenhuman
primates in outdoor facilities as we
praposed for dogs and cats under

transport. Because of the significant
differences between the species
invelved, and between housing
conditions and transportation
conditions, we are making no changes
based on this comment.

Asincurrent § 3.77 (a)-{c), our
proposal provided that outdoor housing
facilities must provide shelter from the
elements and protection from various
weather conditions, such as sun, wind,
rain, cold air, and snow. For example,
under our proposal, nonhuman primates
would have 1o be provided with shade
from ‘the sun and protection from
precipitation so that they may remain
dry. This reguirement appears in
§ 3.78(b) of the proposed rule. We
proposed 1o regaire that the shelter
provided be msintained in good repair,
and that it be constructed in a manner
and made of material that can be readily
cleaned and sanitized in accordance
with proposed § 3.75{c).

We praposed to make the requirement
to provide protection from the elements
applicable also to sheltered housing
facilities. We proposed to require that
nonhuman primates be provided shelter
from the elements at all times.
Accordingly, under our proposal, unless
the nonhuman primates have continual
ready access to the sheltered portien of
the Tacility, some additional form of
shelter would have to be provided that
satisfies the reguirements contained in
paragraphs {a) through (e) of praposed
§ 3.77.

A small number ef commenters
specifically supported the previsions
regarding shelters as written. Some
commenters recommended that we
delete the requirement for shelter at
outdoor facilities. We believe that such
shelters are necessary for the health and
well-being of nonhuman primates
housed in such facilities and are making
no changes 'to our propose] based on
these comments.

In proposed §§ 3.77fe) and 8.78(c), we
proposed to require thet the shelters in
both sheltered and outdoor housing
facilities be large enough to provide
protection comfortably to all the
noshuman primates housedinithe
facility at the same time. As proposed,
sheltered housing favilities and outdoor
housing facilities would be required to
have multiple shelters if there are
aggressive or dominant arimals present
that might deter other nonhuman
primates from utilizing the shelters
when they so-desire.

In this revised proposal, we are
making certain wording changes to our
revised proposalto clarify our intent
regarding shelters in sheltered and
outdoor housing facilities. In this
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revision, we are providing that, in cases
where aggressive or dominant animals
are housed in the facility with other
animals, the facility must provide either
multiple shelters or other means to
ensure that each nonhuman primate has
access to shelter.

A number of commenters stated that
the requirement for multiple shelters in
certain situations should be deleted,
because it would not eliminate the
problem of some nonhuman primates
being too intimidated by others to seek
shelter. The commenters stated that
there is @ dominant animal in every
social group, and that consequently, it
would be impossible to guarantee that
every animal would choose to join
others in shelter. We are making no
changes based on these comments.
While we agree that it would be
impossible to force every animal to take
shelter, providing sufficient multiple
shelters when aggressive or dominant
animals are present would ensure that
all nonhuman primates in the facility
will have access to shelter.

A small number of commenters
recommended that we rewrite the
proposed provisions to specify that each
outdoor housing facility have enough
shelters to ensure that every animal is
accommodated. We believe that this is
what the proposed regulations would
accomplish.

2. Perimeter Fence—Sections 3.77(f). and
3.78(d)

In proposed §8§ 3.77(f) and 3.78(d), we
proposed to require that unless a natural
barrier exists that would restrict the
animals to the housing facility and
prevent unauthorized humans and
animals from having contact with the
nonhuman primates, a perimeter fence
at least 6 feet in height be placed around
the outdoor areas of sheltered housing
facilities and outdoor housing facilities,
and that it be placed at least 3 feet from
the outside wall of the primary
enclosure. In certain settings a perimeter
fence is not needed because the animals
are protected by natural barriers, such
88 moats or swamps surrounding the
facility. As proposed, the exception for
natural boundaries would be subject to
the Administrator's approval. Under our
proposal, the perimeter fence could be
slatted, latticed or of other similar
design, as long as it was designed and
constructed in a manner that restricts
unauthorized humans and animals from
entering or having contact with the
nonhuman primates, including animals
capable of digging underneath it, and
that prevents small animals the size of
dogs, raccoons, and skunks from
entering through it. We proposed to
require that it be placed at least 3 feet

from the outside wall of the primary
enclosure and explained that this is
considered to be a sufficient safety zone
between the nonhuman primates and
the public and that it would allow
sufficient room to use cleaning
equipment necessary for cleaning the
waste and refuse that nonhuman
primates throw into it. We proposed that
the fence would not be required if the
outside walls of the primary enclosure
were high enough and built in 2 manner
that prevents contact with or entry by
other animals. To avoid the need for a
perimeter fence we proposed to require
that the outside walls of the primary
enclosure be made of a heavy duty
material such as concrete, wood, metal,
plastic, or glass, that prevents
unauthorized entry by and contact with
humans and animals.

A small number of commenters
specifically supported these provisions
as written. A number of commenters
specifically opposed the provisions
requiring a perimeter fence. Some
commenters stated that requiring a
fence at least 6 feet high would not
necessarily keep unwanted animals
from entering the area occupied by the
nonhuman primates; that even a fence of
that height could be breached by certain
animals. Other commenters
recommended that we remove the
requirement that the fence be able to
keep out unauthorized humans; that the
security of a facility is rightfully the
concern of the facility. While we
continue to believe that a perimeter
fence 6 feet high will in most cases be
adequate to keep out unwanted species,
we recognize that, depending on the
configuration and location of the facility,
and on the type of fence used, fences of
other heights might be warranted or
necessary in keeping out animals.
Therefore, we are amending our
proposal to require that in cases where a
perimeter fence is required, it be of
sufficient height to keep unwanted
species out, and that it be constructed so
that it protects nonhuman primates by
preventing animals the size of dogs,

" skunks, and raccoons from going

through it or under it and having contact
with the nonhuman primates. Because
we believe that in most cases it would
take a fence at least 6 feet high to keep
out unwanted species, we are also
proposing to require that fences less
than 6 feet in height must be approved
by the Administrator.

In like manner, we are proposing in
this revised proposal that the perimeter
fence must be of sufficient distance from
the outside wall or fence of the primary
enclosure to prevent physical contact
between animals inside the enclosure

and outside the perimeter fence. Under
this revised proposal, such fences less
than 3 feet in distance from the primary
enclosure would have to be approved by
the Administrator.

For the reasons discussed in this
supplementary information under the
heading “Housing Facilities: Structure;
Construction,” we are retaining the
provision that the perimeter fence be
able to prevent the entry of
unauthorized humans. We are also
retaining such a provision in the
conditions necessary to make
alternative barriers acceptable in lieu of
perimefer fences.

A number of commenters
recommended that perimeter fence
requirements be standardized among
species. We are making no changes
based on these comments. The proposed
regulations specify the need for a
perimeter fence to keep out unwanted
animals. Such a need exists for all
nonhuman primates, and the type of
fence used should not depend upon the
species of nonhuman primates housed.

A number of commenters
recommended that we modify our
proposed provisions regarding fences to
allow for local zoning regulations. We
believe that any such local
considerations are beyond the scope of
these regulations, and we do not
consider it appropriate to add such
provisions to the regulations.

3. Additional Safety Requirement—
Sections 3.77(g), 3.78(e), and 3.79(d)

We also proposed to add a
requirement for facilities that are at
least partially outdoors and are
accessible to the public in order to
protect nonhuman primates from the
public and to protect the public from
nonhuman primates. As proposed,
public barriers would be required for
sheltered housing facilities under
proposed § 3.77(g), outdoor housing
facilities under proposed § 3.78(e), and
for mobile or traveling housing facilities
under proposed § 3.79(e). The
regulations we proposed would require
barriers preventing unauthorized
physical contact between the public and
nonhuman primates for fixed public
exhibits and traveling animal exhibits,
at any time the public is present, both to
protect the public and the nonhuman
primates. We also proposed to require
that nonhuman primates used in trained
animal acts or uncaged public exhibits
be under the control and supervision of
an experienced handler or trainer
whenever the public is present. We
proposed to allow trained nonhuman
primates used in animal acts and
uncaged public exhibits to have physical
contact with the public, as allowed
under § 2.131, but only if the nonhuman
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primales areunder the direct.control
and supervision of an experienced
handler or trainer.at all imes during the
contact, in order to prevent injury to
both the nonhuman primates and the
public.

A small number of commenters
recommended that the regulations
prohibit &ll contact between nonhuman
primates and the public. We agree that
unauthorized contact must be prevented
and believe our proposed provisions
regarding barriers are necessary toward
that end. However, it is not necessary to
prohibit all contact between nonhuman
primates and the public. Some
commenters recommended we require
that the barriers also restrict predators
from easy access to the enclosures. We
believe our proposed provisions
regarding a perimeter fence address this
issue and are.making no changes to our
proposal based on the comments.

Primary Enclosures

We proposed to revise completely
current § 3.78, “Primary enclosures.” We
proposed to do so in accordance with
the 1985 amendments o the Act. Under
the amendments, the Secretary of
Agriculture i3 directed to “promulgate
standards to govern the humane
handling, care, treatment, and
transportation of animals by deslers,
research Tacilities, and exhibitors™ The
standards must include minimum
requiremenis “for a physical
environment adeguate o promote the
psychological well-being of primates.” (7
U.S.C. 2143(x}{2){B}) Included among the
primary enclosures subject %o the
regulations would be those used by
circuses, carnivals, traveling zoos,
educational exhibits, and other traveling
animal acts and showa. As explained in
greater detail balow, we propesed
different minimum space and
environment requirements for research
facilities, dealers, exhibitors, and
traveling or mobile animal act
exhibitors, in order to promote the
psycholagical well-being of nonhuman
primates and to provide for the
ronhuman primates’ minimum needs.
Under our proposal, all primary
enclosnres would have been required to
maet the proposed minimum
requirements.

Our proposal was in contrast to
current § 3.78, which provides general
reguirements for construction and
maintenance of primary enclosures and
uniformsspace requirements for eveny
nonhuman primate housed in a primary
enclosure,

We also proposed toadd a subsection
on social grouping of nonhuman
primates within primsry enclosures.

Primary Enclosures: General
Reguirements—Section 360

Primary enclosures are defined in part
1 of the regulations as “any structure or
device used to restrict an animal to.a
limited amount of epace, such as a room,
pen, run, cage, compartment, pool,
hutch, or tether.” We propesed in
§ 3.80(a) to continue to require that
primary enclosures be structurally
sound and maintained in.goed repair to
protect the animals from injury, to
contain them, and to keep predators out,
that they enable the animals to remain
dry and clean, that they provide the
animals with convenient access to.clean
food and water, that their floors be
constructed in.a manner that protects
the animals from injury, aand that they
provide sufficient space for the
nonhuman primates to make normal
postural adjustments with freedom of
movement,

We slso proposed to require in
proposed § 8.80(a] that the primary
enclosures have no sharp points or
edges that could injure the animals, that
they keep unanthorized peaple and
predators from entering the enclosure or
hawing physical contact with nenhuman
primates, that they provide shelter and
protection from exireme temperatuse
and weather conditions that cen be
dangerous to the animals’ health and
welfare, that they provide sufficient
shade to protect ail the animals
contained in the enclosure at one time,
and that they enable all surfaces to be
readily cleaned and sanitized or
replaced if worn or soiled.

These additional reqnirements were
intended to provide more specific
minimum criteria that must be satisfied
by regulated persons maintaining
nonhuman primates in order to provide
for the welfare of the animals.

A small number of commenters
specifically supported the provisions of
§ 3.80(a) as written.

In proposing that primary enclosures
have floors that are constructed ina
menner that protects the nonhuman
primates from injuring themselves, we
gpecified that such floors would have to
protect against the nonhuman primates’
having their appendages caught. A large
number of commenters stated that such
aprovision would cause sanitation
problems by restricting the elimination
of fecal material in certain types of
enclesures. We agree with the
commenters and are therefore removing
the requirement from proposed § 3.80(a)
that floors of primary enclosures pretect
nonhuman primates from having their
appendages caught, and are specifying
instead only ‘thet the floors protect
against injury.

A large number of commenters took
issue with our requirements in proposed
§ 3.80(a) {iii) and {iv) that primary
enclosures be constructed so as, among
other things, to prevent the unautharized
release of nenhuman primates and to
prevent the entry of unauthorized
individuals. We vontinue to believe that
such reguirements would be necessary
for the well-being of the animals in the
enclosures, and are meking no changes
to our proposal based on these
comments.

A number of commenters stated thet
certain wording within proposed
§ 3.80[a) was redundant. We believe
that each of the provisions in proposed
§ 3.80(a) addresses a distinct need, and
is necessary for proper enforcement.

A small number of commenters
recommeded that primary enclosure be
required only to make it difficult for
predaters to enter, ratherthan prevent
their entry. We believe such a change
would not be in the best interests of the
nonhuman primates and are making no
change based on these comments,
However, upon review of our proposal,
we do not betieve that merely
prevenfing the entry of “predators” is
sufficient to ensure the well-being of the
animals in the enclosure. There may be
situations where an animal might not be
a “predator” of nonhuman primates in
the strict sense of the word, but might
nonetheless pose a risk to the nonhuman
primates. We are therefore revising our
proposal to provide that primary
enclosures must keep other unwanted
animals and unauthorized individuals
from entering the enclesure or having
physical contact with the nonhuman
primates. We are using the term
“unwanted animals” to allow for
situations where nonhuman primales in
adjacent cages provide beneficial
centact, such as grooming, 10 each other.

A number of commenters stated that it
was unnecessary to include a
requirement that primary enclosures be
consiructed so as to keep nonhuman
primates dry. We believe it is important
to the health and well-being of the
nonhnman primates that they remain
dry and are making no changes baserd
on these-comments.

A large number of commenters stated
that our requirements that primary
enclosures provide adequate protection
from the extremes of temperatures and
the elements were redundant with those
regarding housing facilities and
therefore should be deleted. We
disagree, and are making no changes
based on these comments. In many
cases, primary enclosures are not
synonymous with a housing facility.
Such primary eaclosures must‘'be
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governed by ‘their own set of standards
to ensure the health and well-being of
the animals contained.

Frimary Enclosures: Social Grouping—
Section 3.80(b)

We proposed to include a subsection
of proposed § 3.80 “Primary enclosures,”
to emphasize that nonhuman primates
must be grouped in-a primary enclosure
with compatible members of their
species or with other nonhuman primate
species, either in pairs, family groups, or
other compatible social groupings,
whenever possible and consistent with
providing for the nonhuman primates’
health, safety, and well-being, unless
social grouping is prohibited by an
animal care and use procedure and
approved by the facility's Committee.
We specified in our proposal that
compatibility would be based upon
generally accepted professional
practices and upon observation of the
nonhuman primates to determine that
they are:ia fact compatible. We
proposed this requirement based upon
scientific evidence and our experience,
both of which indicate that nonhuman
primates are social beings in nature and
reguire contact with other nenhuman
primates for their psychological well-
being. The expert committee convened
by APHIS also recommended social
grouping to promote the psychological
well-being of nonhuman primates. Social
deprivation is regarded by the scientific
community as psychologically
debilitating to social animals. Where
social %muping would not be possible or
would be determined by the attending
veterinarian to be contrary to providing
for the nonhuman primates’ health,
safety, and well-being as explained
below, or would be prohibited by an
animal care and use procedure
approved by the research facility's
Committee in accordance with part 2 of
the regulations, we proposed to require
that nonhuman primates be at least able
to see and hear other nonhuman
primates, unless this were also
prohibited by an animal care and use
procedure approved by the research
facility's Committee. In this case, under
our proposal, the isclated individually
housed nonhuman primates would be
required to have positive physical
contact or other interaction with their
keeper or with ancther familiar and
knowledgeshle person for at least one
hour each day.

We received a large number of
comments in response to proposed
§ 3.80(b). The comments received
differed in the specific provisions of
§ 3.80(b) they addressed and varied
widely in their recommendations. A
large number of commenters supported

group housing in all or most cases, Some
commenters recommeded that the
regulations prohibit individual housing
of nonhuman primates, either in all
cases or in every case except when
veterinary care is required. Although we
continue to believe that interaction with
other norhuman primates is an
important factor in ensuring the animals’
psychalogical well-being, we do not
believe it is reasonable orin the best
interests of every nonhuman primate to
require group housging in all cases. Our
revised proposal requires that an
environment enhancement plan,
discussed below in this supplementary
information, include specific provisions
to address the social needs of nonhuman
primates of species known to exist in
social groups in nature.

One commenter recommended that it
be required that a panel of experts
evaluate each situation where a primate
is individually housed in an exhibitor
facility to determine if such housing is
appropriate. While we believe that a
panel is certainly one way to determine
if & primate should be housed
individually, we do not believe that it
would be necessary for the well-being of
the animals to specify that all decisions
regarding individual housing of
nonhuman primates at exhibitor
facilities be made by a panel, and are
making no changes to our proposal

‘based on this comment.

A great number of commenters
opposed our provisions regarding group
housing of nonhuman primates. The
commenters varied in the reasons
provided for their opposition. A large
number of commenters stated that group
housing eould significantly interfere
with research where social grouping, or
the lack of i, is a factor. We disagree
with this assertion. Under § 2.38(k) (1),
research facilities are required to
comply with the standards in Part 3,
except in cases where exceptions are
speciiied and justified in the rescarch
proposal to conduct the specific activity
and are approved by the facility’s
Committee. This provision exists to
safeguard approved research.

A large number of commenters
expressed concern that social grouping
would endanger the animal's welfare by
increasing noise and fighting. Other
commenters stated that behavioral
differences among varying species
requires that discretion be used in
deciding whether to employ group
housing. While we believe, as noted,
that social interaction is important to
nonhuman primates, we recognize that
situations may arise where itis more
harmful than helpful to house animals in
groups. In this revised proposal, we

have reformatted and reworded the
proposed provisions regarding social
grouping, to include them in a revised

§ 3.81, titled “Environment Enhancement
to Promote Psychological Well-Being.”
Social interaction is an integrsl part of
the peychelogical well-being of
nonhuman primates, and we believe it is
appropriate to address such social
grouping in the context of an overall
approach to promoting the psychological
well-being of nonhuman primates. In
newly proposed § 3.81, regarding
psychological well-being, we are
proposing that each regulated facility
must develop a plan for environement
enhancement to promote the
psychological well-being of nonhuman
primates, discussed below in this
supplementary information, and that the
plan, among other things, must include
specific provisions to address the social
needs of nonhuman primates of species
known to exist in social groups in
nature, We are proposing that such
specific provisions must be in
accordance with currently accepted
standards, as cited in appropriate
professional journals or reference
guides, as directed by the attending
veterinarian. We are also proposing that
such plan may provide for exceptions to
such social grouping in cases where it
would be injuries to the nonhuman
primates. We believe that the
regulations we are proposing in this
revised proposal provide the attending
veterinarian the necessary latitude to
determine whether group kousing would
endanger the health, safety, and well-
being of particular nonhuman primates.
Additionally, the regulations in this
revised proposal would make the
appropriateness of group housing a
factor that must be considered in a
facility’s plan to promote the
psychological well-being of the animals
housed.

In order to make clear situaticns
where group hosuing would not be
appropriate, we are proposing in this
revised proposal te specify in § 3.81(a),
regarding environment to promote the
psychological well-being of nonhuman
primates, that the environment
enhancement plan may provide that: (1)
A nonhuman primate that exhibits
vicieus or overly aggressive behavior, or
is debilitated because of age or other
conditions should be housed separately;
(2) a nonhuman primate or group of
nonihuman primates that has or is
suspected of having a contagious
disease must be isolated from healthy
animals in the colony as directed by the
attending veterinarian; and (3)
nonhuman primates may not be housed
with other species of nonhuman
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primates or animals unless they are
compatible, do not prevent access to .
food, water, and shelter by individual
animals, and are not known to be
hazardous to the health and well-being
of each other. We are also proposing in
this revised proposal that compatibility
of nonhuman primates must be
determined in accordance with
generally accepted professional
practices and actual observations, as
directed by the attending veterinarian,
to ensure that the animals are
compatible. Additionally, we are
proposing to require that individually
housed nonhuman primates be able to
see and hear nonhuman primates of
their own or compatible species, unless
the attending veterinarian determines
that it would endanger their health,
safety, or well-being. In our original
proposal, we discussed the issue of
animals held for “quarantine.” However,
because the term quarantine does not
appear in this revised proposal, such a
definition is unnecessary.

A large number of commenters
supporied the proposed requirement that
individually housed nonhuman primates
lacking interaction with other nonhuman
primates receive positive physical
contact or other interaction with their
keeper or other familiar and
knowledgeable person. Many
commenters, however, opposed this
requirement, and expressed concern
that such a requirement could place the
person involved at physical risk. We
believe we have addressed these
concerns in the process of reformatting
and revising the provisions regarding
social grouping in the context of
psychological well-being. These revised
provisions regarding such individually
housed nonhuman primates are
discussed below under the heading
“Environment Enhancement to Promote
Psychological Well-Being." Similarly, a
number of commenters expressed
concern that group housing of nonhuman
primates would result in increased
physical and mental stress and trauma
to animal handlers. While we agree that
housing primates in groups presents
some logistical concerns that are not
present when animals are housed
individually, we believe that such
concerns can be addressed by proper
training of handlers and appropriate
housing configurations.

A small number of commenters
recommended that nonhuman primates
be permitted to be caged individually in
cases where experimentation lasts 12
months or less. We are making no
changes to our proposal to establish
such a provision. The commenters
presented no evidence to support the

conclusion that individual housing for 12
months or less is not psychologically
distressing to nonhuman primates, and
we are not aware of scientific data
supporting such a conclusion.

A small number of commenters
recommended that compatible groups of
nonhuman primates be required to
remain together and that it be required
that primate infants remain with their
dam for at least the first two years of
life. While we encourage such practices
where possible, we do not believe they
would be practical in all cases and are
making no changes to the proposal
based on these comments.

A number of commenters stated that
most veterinarians are not trained
regarding social grouping of nonhuman
primates, and that decisions regarding
eppropriate social grouping would be
more appropriately left to an animal
psychologist. We disagree with this
assertion and are making no changes to
our proposal based on these comments.
Based on our experience enforcing the
regulations, we believe that most
attending veterinarians are familiar with

‘and knowledgeable in the behavioral

patterns of the nonhuman primates they
are responsible for and are capable of
making the professional judgments
provided for under this revised proposal.
A small number of cemmenters stated
that the decision to individually house
nonhuman primates should be reviewed
monthly, We do not believe that such a
requirement would be practical and are
making no changes based on the
comment.

A small number of commenters
opposed what they considered
“loopholes” in the proposed regulations
that exempt research facilities from
meeting specific standards, in cases
where such an exemption is part of a
research proposal approved by the
facility’s Committee. We are making no
changes to our proposal based on these
comments. Our mandate to establish
and enforce animal welfare regulations
under the Act makes it clear that the
regulations shall not interfere with
research efforts.

A small number of commenters
expressed concern that nonhuman
primates housed in stable family groups
may inbreed, with negative
consequences on captive conservation
goals. We believe that such concerns
are best addressed through husbandry
management practices, rather than
through the regulations.

A small number of commenters
recommended that animals in group
housing be of the same species. While
we recognize that limiting group housing
to the same species may be

advantageous in some cases, we see no
reason to require segregation of species
that are compatible in nature.

Primary Enclosures: Space and Physical
Environment—Section 3.80 (c) and (d)

As stated above, in our original
proposal we proposed to revise
completely the minimum space
requirements for nonhuman primates set
forth in current paragraphs (1) and (2) of
§ 3.78(b). The current requirements
specify that primary enclosures be
“constructed and maintained so as to
provide sufficient space to allow each
nonhuman primate to make normal
postural adjustments with adequate
freedom of movement” and provide a
minimum floor space equal to an area of
at least three times the area occupied by
each animal when standing on four feet,
regardless of the size or condition of the
animal. We also proposed to add
requirements for enhancing the
environment of the primary enclosures
used for maintaining nonhuman
primates, in accordance with the 1985
amendments to the Act.

In preparing our proposal of minimum
requirements for a physical environment
adequate to promote the psychological
well-being of nonhuman primates, we
utilized the Agency's expertise and
experience in regulating the humane
handling, care, and treatment of
nonhuman primates. Because this was
the first occasion the Agency had been
charged with responsibility for
regulations to promote the psychological
well-being of nonhuman primates, we
considered it important and instructive
to consult with experts and
representatives of regulated industries.
We requested their advice on the
minimum space and other
environmental requirements they
considered necessary to meet the
psychological needs of nonhuman
primates.

As stated previously in this
supplementary information, the National
Institutes of Health (NIH), Public Health
Service recommended experts to advise
us regarding minimum standards for
promoting the psychological well-being
of nonhuman primates. A group of 10
nonhuman primates experis was
selected and was asked to formulate a
recommendation for these minimum
standards. We also requested the
American Association of Zoological
Parks and Aquariums (AAZPA) to
recommend minimum requirements. The
consensus of opinion was that
nonhuman primates need physical and
mental stimulation for their
psychological well-being, to enhance
their developmental growth, and to
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make them better socially adjusted. The
reports indicated that the need for
stimulation could be met by allowing
them sufficient space to engage in
species-typical behavior, by providing
enclosure complexities such as perches
and swings, by providing manipulative
chjects {such as balls and other objects),
and by varying the methods of feeding
{such as allowing the nonhuman
primates to forage for food). The reports
indicated that social interaction and
exercise are equally necessary to
promote their psychological well-being
and that social grouping increases the
nonhuman primates’ physical activity.
The reports differed, however, in their
recommendations of the precise means,
or combination of means, considered
necessary to promote the nonhuman
primates’ psychological needs. Based on
these reports and our observation of and
experience with nonhuman primates,
and considering the differences of
opinion among the various professional
communities maintaining nonhuman
primates, we determined that nonhuman
primates have an acknowledged need
for physical and mental stimulation, and
that their needs can be met in various
ways.

We considered the-environmental
conditions under which nonhuman
primates are maintained by regulated
persons, and proposed minimum
standards for primary enclosures used
by research facilities {including Federal
research facilities), dealers, exhibitors,
and traveling or mobile animal act
exhibitors. We proposed four sets of
minimum standards, based on the
determination that the environment in
which a nonhuman primate is
maintained may satisfy some of its
needs and may require providing other
forms of stimulation or environmental
enhancements to satisfy other needs.

Accordingly, as explained in greater
detail below, we proposed that primary
enclosures used to maintain nonhuman
primates must provide sufficient space,
as set forth in our proposal, and that
norhuman primates must have exercise,
social interaction (or human
interaction), and environmental
enrichments, consistent with their
safety, health, and well-being. We
proposed that the minimum amount of
space to be required for each nonhuman
primate, and the kind and amount of
other means of meeting psychological
needs required would vary among the
four sets of minimum standards and

would depend upon all the forms and
opportunities for physical and mental
stimulation presented to nonhuman
primates in the environments typically
provided by research facilities, dealers,
exhibitors, and mobile or traveling
enimal act exhibitors, respectively.

A large number of commenters stated
that minimum space requirements for
nonhuman primates should be the same
for all types of regulated facilities, and
cited the lack of scientific consensus as
to the need for differing space
requirements for differing facilities. In
continuing to analyze this issue, we
have carefully reviewed the comments
received, as well as other scientific data
available to us, and have continued our
ongoing consultation with HHS. The
conclusion we have reached at this time
is that although adequate space is
critical to both the physical and
psychological well-being of nonhuman
primates, the issue of what constitutes
“adequate space” can be meaningfully
addressed only in the context of other
enrichments of a primate's environment,
particularly interaction with other
nonhuman primates or humans. We
believe that each primate's needs, in
whatever type of facility it is housed,
muslt be assessed by knowledgeable
prefessionals, and must be met
accordingly. In this revised proposal,
therefore, we are proposing one set of
minimum space requirements for all
types of regulated facilities. At the same
time, however, we are proposing to
require that all regulated facilities must
develop, document, and follow a plan
for environment enhancement adequate
to promote the psychological well-being
of nenhuman primates in their facility.
(The revised provisions for
psychological well-being are discussed
below under the heading
“Envirenmental Enhancement to
Promote Psychological Well-Being.”) We
encourage comments from the public
that respond to the provisions of this
revised proposal, and that provide
further data regarding the specific space
needs of nonhuman primates in each
type of facility.

The minimum space requirements we
are proposing in § 3.80(b)(1) of this
revision are the same as those we
originally proposed for research
facilities as being adequate for
nonhuman primates, except for one
change. In respense to many comments
on nonhuman primate cage size
requirements, we are medifying the

weight limit of Group 6, as set forth in a
table in proposed § 3.80(c}(1), by
eliminating the top limit of 88 1bs. {20
kg}, and by removing the proposed
Group 7 for nonhuman primates
weighing in excess of 88 1bs. {20 kg).
Upen review of the evidence presented
to us, we have determined that it may
not be practical or feasible to establish
specific cage size requirements for the
larger great apes.

Current evidence available to use
from regulated entities suggests that
current technology does not exist for
effective restraint of animals maintained
in 50 square foot cages (as set forth in
proposed Group 7). Commenters
responding to cur proposed rule
provided evidence toindizate that such
proposed Group 7 cage standards might
actually discourage the progressive
trend toward group housing in
permanent Tacilities. Additionally,
during our most recent consultations
with HHS, that agency indicated their
desire that, until their Cuide might be
further revised, the enclcsure standards
set forthin the Cuide, parallel in ail
cases excep! proposed Groups 6 and 7 to
those set forth in our properal, not be
modified.

Therefore, after further consideration
of the unique needs of lareer great apes,
we are proposing fo require in § 3.80 of
this revised proposal that dealers,
exhibitors, and research facilities that
maintain great apes weighing over 110
Ibs. {50 kg), must provide such animals
an additional volume of space to allow
for normal postural adjustments. We are
also requiring in § 3.81 of this revised
proposal that these larger great apes
must be provided additional
opportunities to express behavior
typical of their species, as discussed in
this supplementary information under
the heading “Environment Enhancemant
to Promote Psychological Well-Being."”
We believe that these requirements will
meet statutory requirements that
encourage the further study of
environment designs that meet the
special social and behavioral needs of
these animals.

The minimum enclosure sizes we
proposed for research facilities, and
which we are now proposing for all
facilities with the changes discussad
above, are based on the typical weight
of the species, except for brachiating
epecies and great apes, in accordanca
with the following table:
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Weight 1bs. (kg.)

Floor Area/
Animal ft.2

Height in. (cm.)
(m ?)

Under 2.2 {under 1)

1.6 (0.15) 20 (50.8)

2.2-6.6 (1-3)

3.0 (0.28) 30 (76.2)

.| 6.6-22.0 (3-10)

4.3 (0.40) 30 (76.2)

22.0-33.0 (10-15)

6.0 (0.56) 32 (81.28)

33.0-55.0 (15-25)

8.0 (0.74) 36 (91.44)

over 55.0 (over 25)

25.1 (2.33) 84 (213.36)

The table above includes a correction
of our original proposal regarding
weights in Groups 2 and 3.

The minimum floor area and height
that we are proposing were also
recommended by the expert committee
on nonhuman primates as sufficient to
promote the psychological well-being of
nonhuman primates.

Under this proposal, nonhuman
primates would be categorized into
these six groups by the typical weight of
animals of their species, except for
infants (up to 6 months of age) and
juveniles (6 months to 3 years of age) of
various species, which may weigh so
much less than adults of their species
that they are grouped with lighter weight
species unless they obviously require
greater space to make normal postural
adjustments and movements, and except
for brachiating species and the larger
great apes. Brachiating species are those
that typically hang or swing by their
arms so that they are suspended in the
air and fully extended. We are including
the following as examples of the types
of nonhuman primates that fall into each
group:

Group 1—Marmosets, Tamarins, and infants
(less than 8 months of age) of various
species.

Group 2—Capuchins, Squirrel Monkeys and
species of similar size, and juveniles (6
months to 3 years of age) of various
species,

Croup 3—Macaques and African species.

Group 4—Male Macaques and large African
species.

Group 5—Baboons and nonbrachiating
species larger than 33.0 1bs. (15 kg.).

Group 6—Creat Apes greater than 55.0 Ibs.
(25 kg, except as provided for Great Apes
weighing over 110 lbs. (50 kg), and
brachiating species.

We have determined it appropriate to
provide guidelines by proposing these
six weight groups. In most instances, the
specified dimensions for the various
species would be sufficient to promote
the nonhuman primates’ psychological
well-being, and the table could be used
to determine the minimum space
requirements for each species. However,
if a nonhuman primate were unable to
make normal postural adjustments and
movements, or could not do so without
difficulty, notwithstanding the table, it

would have to be provided greater
space.

The space requirements are minimum
standards that must be provided to each
nonhuman primate contained in a
primary enclosure, unless otherwise
specified, Consequently, if two
nonhuman primates are housed together
in one enclosure maintained by a
research facility, the minimum floor area
would be the sum of the minimum floor
area space requirements that must be
provided to each animal. However, in
the case of mothers with infants less
than 6 months of age, the space and
height requirements would be those
required for the mother. The minimum
height for the animals would be the
minimum height requirement for the
largest nonhuman primate in the
enclosure, not double that height as
proposed in our original proposal. This
change regarding height is based on a
number of comments, which upon
review we concur with, that indicate
that, although increasing the floor space
for group housing is necessary, doubling
the height for two animals has
questionable value. Also, the regulations
would not allow the size of a primary
enclosure to be reduced because it
contains a suspended fixture, such as a
swing or a perch, except that low
perches and ledges would be counted as
part of the floor space.

A small number of commenters
specifically supported the minimum
space requirements we originally
proposed for primary enclosures at
research facilities as written. A much
larger number of commenters took issue
with the minimum space requirements
we proposed for research facilities, and
which we are now proposing for all
facilities. A large number of commenters
stated that our proposed cage sizes were
too smail. An equally large number of
commenters stated that we were
proposing minimum sizes in excess of
those necessary, or that we were
proposing standards that were
arbitrarily arrived at. Some commenters
recommended that we set no specific
minimum standards, and rely instead of
professional discretion in every case.
We believe that the minimum space
requirements that were proposed for
research facilities, and that are now

being proposed for all facilities, are
reasonable and adequate. We base this
belief on our own experience enforcing
the regulations, on expert
recommendations received from the
team of primate experts discussed
above, and on our ongoing consultation
with HHS. '

Some of the comments received
regarding the space requirements we
originally proposed for research
facilities stated that the grouping
categories did not allow for variations in
body configurations of animals, or for
situations such as unusually light
animals of a certain species, such as
young nonhuman primates. We believe
that the general physiognomy of
nonhuman primates makes grouping by
weight the most appropriate and
practical method of categorization.
Further, in footnote 2 to § 3.80 of our
proposed rule, we noted that, although
species categories for each weight group
were presented as guidelines, infants
and juveniles would normally fall into a
lighter weight category than would older
members of the species. One
commenter, in reference to that footnote,
stated that it should be changed to
reflect the fact that a primate will grow
and will have to be moved to a larger
cage in a short time. We believe that
such a necessity is self-evident and does
not need to be included in the
regulations.

A small number of commenters
recommended that individually housed
nonhuman primates be placed in
primary enclosures with minimum
dimensions for only short periods of
time, and only for specified reasons—
such as due to approved protocols or
normal veterinary care requiring
igolation. While we agree that
individually housed nonhuman primates
require additional enrichment for their
psychological well-being, we believe
such enrichmient would be provided for
under this revised proposal, as
discussed below under the heading
“Environment Enhancement To Promote
Psychological Well-Being."

Many commenters stated that in
proposing minimum space standards for
research facilities, now proposed for all
facilities, the Department had ignored
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activity typical of varying species. We
agree that the proposed space
requirements alone do not address the
issue of activities particular to varying
species. However, as discussed below
under the heading “Environment
Enhancement To Promote Psychological
Well-Being," each regulated facility
would be required to develop a plan for
promoting the needs of the nonhuman
primates housed in the facility. The plan
would, we believe, be the most practical
way of addressing species-typical
activity. However, we invite and
encourage the submission of scientific
data regarding appropriate cage
dimensions based on species-typical
activities. We will examine such data
carefully in the development of a final
rule based on this proposed rule.

A number of commenters stated that
primate cage dimensions should be
based on whether the species is
arboreal or terrestrial. We do not
believe that such considerations would
be practical. In most cases, nonhuman
primates are neither exclusively aboreal
nor exclusively terrestrial, and basing
cage sizes on such considerations weuld
not be feasible.

We received some comments
recommending that determining
appropriate space requirements should
be left to the attending veterinarian, in
accordance with generally accepted
professional and husbandry practices.
While we agree that the attending
veterinarian should be given some
latitude in determining cage size, we
believe that such decisions should be
made in the context of specific minimum
space requirements that would
otherwise be required. We are therefore
prepesing to include § 3.80(b)(4) of this
revised proposal that, in the case of
research facilities, any exemption from
the specified space requirements would
have to be required by a research
proposal or the judgment of the
attending veterinarian, and be approved
by the facility's Committee, In the case
of dealers and exhibitors, any
exemption would have to be required in
the judgment of the attending
veterinarian, and would have {o be
approved by the Administrator.

Some commenters stated that the
minimum space tables in the original
propesal were difficult to interpret, We
do not believe that the table we
proposed for research facilities was
difficult to interpret and must assume
the commenters were referring to the
more complex table we proposed for
exhibitors, which has been deleted in
this revised proposal.

A number of commenters opposed our
proposed requirement that, when more
than one nonhuman primate is housed in

a primary enclosure, the minimum space
provided be the sum of the minimum
floor space requirements that must be
provided for each nonhuman primate
housed in the enclosure, and double the
minimum height requirement for the
largest nonhuman primate housed in the
enclosure, The commenters stated that
such a formula would not take into
account variables among individual
animals and species, could lead to
unworkable housing situations, and
might reduce research conducted to find
data to define space requirements or
cage enrichments. As discussed above,
the requirement regarding space for
groups housing we are proposing in this
revised proposal does not include
doubling the height of the enclosure
when more than one primate is housed.,
However, we continue to believe that it
is appropriate to provide each primate
that is housed in the enclosure the
minimum amount of floor space it would
be entitled to if it were housed
separately, We do not believe that the
proposed specific minimum will have a
significant negative effect on research
regarding space requirements. On the
contrary, we would welcome additional
data regarding space requirements in
our centinuing efforts to provide
appropriate standards.

A small number of commenters stated
that it would be inappropriate to require
a minimum of 84" height for categories 8
and 7, because a cage that size would
not fit through an 84” deor frame due to
the door jam or floor material, We
believe that this concern does not
warrant our revising our proposal
regarding Group 8. (As dicussed above,
this revised proposal does not contain a
Group 7.) The recommended heights are
basged on NIH guidelines, which are
already followed by many members of
the research community. Further, we do
not believe that the problem raised by
the commenters is a significant practical
one that will arise very frequently.

Several commenters, referring to the
minimum space requirements we
proposed for exhibitor facilities, stated
that exemptions to the minimum space
requirements should be allowed in for
medical reasons and in cases where
young nonhuman primates are being
hend-reared. We believe that we have
largely addressed the commenters'
concerns by revising our proposal to
eliminate the space standards for
exhibitors addressed in the comments.
Further, it has been our policy, in cases
where the attending veterinarian thinks
it necessary for medical reasons, to
allow movement of nonhuman primates
to alternatively sized cages on a short-
term basis.

In our proposal, we stated that we
encourage the design and development
of primary enclosures that promote the
psychological well-being of nonhuman
primates by providing them with
sufficient space and unrestricted
opportunity for movement and exercise,
and by allowing them to interact
physically and socially with other
nonhuman primales. Accordingly, we
proposed to allow the use of primary
enclosures that do not precisely meet
the space requirements otherwise
required of research facilities upon
application to the Administrator for
permission. Under our proposal, an
applicant would be required to
demonstrate both in writing and through
use of a photographic aids that the
proposed primary enclosure provides
sufficient space and is designed so that
the nonhuman primates can express
species-typical behavior. A small
number of commenters addressed these
propesad provisions, specifically in
regard to “pole housing.” Most of these
commenters opposed pole housing; one
supported pole housing; and one
recommended that pole housing be
reviewed on a case-by-case basis. As
originally proposed, and as retained in
this revised proposal, all approval or
denial of alternative housing would be
done on a case-by-case basis.

In this revised proposal, we have
made several changes to our eriginal
proposal regarding the approval of
alternative housing, We are remgving
the specific requirements that the
application for approval include written
and photographic details. While we
would continue to require such
information in most cases, we recognize
that other media, such as video tape,
could be used to demonstrate the
efficacy of alternative housing. It would
be decided en a case-by-case basis
whether the information submitted was
sufficient for a decision to be made.
Also, in order to allow for increased
involvement by the Committee at
research facilities, we are proposing 1o
provide that approval of alternative
housing at research facilities would be
the responaibility of the facility's
Committee, The use of such alternative
housing by dealers and exhibitors would
be dependent upon approval of the
Administrator. -

Variances From Minimum Space
Requirements—Section 3.80(e)

In our propesed rule, we proposed
procedures whereby variances from the
proposed regulations could be requested
and, if justified, approved by the
Administrator. Under our proposal, such
variances would allow an eligible
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registrant or licensee to continue
operating, even though not fully in
complianece with the minimum space
requirements for nonhuman primates.
Under our proposal, a variance would
be limited in seope both as to time and
to the primary enclesures eovered by it,
and would specify the pertions of the
applicant’s faeilities to which it applied.
In this revised proposal, we are not
including provisions for variances. As
discussed above, we believe that
appropriate minimmum space
regnirements ean be addressed
meaningfulty only in the context of all
forms of psyehological enrichment
provided the nonhuman primates. As
discussed below, in this revised
proposal, instead of propesing across-
the-board requirements for activities
such as exercise, we are requiring that
facilities develop and document a plan
to promote the psychological well-being
of nonhwman primates. With regard to
certain areas, such as exercise and
enrichments, we would make it the
respensibility of the facility to make
available a plan for reaching that goal.
In light of the remeval of many of the
across-the-board space requirements
that were i our eriginal propesal, and
in light of the availability of primary
enclosures meeting our proposed
minimum space standards, we believe
that it is not necessary to provide for
variances regarding minimam space
requirements.

Environment Enhancement Ta Promote
Psychological Well-Being—Section 3.81

In propesed § 3.81, “Additionat
requirements for research facilities,” we
preposed environmental enrichments.
that research facilities weould be
required to provide, in addition to the
minimum space requirements contained
in propesed § 3.80(e}{1). We did so
because the Animal Welfare Act, as
amended, and the regulations contained
in Part 2 of the Animal Welfare
regulations impose specific duties on
research facilities holding animals for
research. testing, or teaching that are
not imposed upon other regulated
persons er indastries, and that can
affect their determination of the specifie
means employed to promote the
psychological well-being of nonhuman
primates.

Alter considering all the information
available te us, including the report of
the expert committee on nonhuman
primates, we proposed the following
niinimuem requirements to promete the
psychological well-being of nophuman
primates in accordance with the Act, as
amended. We set forth the propesed
requirements in addition to the minimum

space requirements set forth in proposed
§ 3.80(c){1.

We proposed that environmental
enrichments must be provided by
research facilities so that the nonhuman
primates can engage in species-typical
behavior and receive sufficient physical
and mental stimulation at all times. In
propesed § 3.81(a)(1), we provided
examples of the kinds of enrichments
that would be required vnder our
proposal, including: (1] Perches, swings,
mirrors, and other cage complexities; {2)
toys or objects to manipulate; and {3]
varied methods of feeding. We praposed
to require in proposed § 3.81 that
research facilities house nonhuman
primates in social groupings in primary
enclosures whenever possible, to
increase their physical activity and for
their psychological well-being.

We proposed additional requirements
applicable to,individually housed
nonhuman primates. In order to ensure
that these nonhuman primates have
sufficient opportunity for physical
activity, we proposed to require that
they be released for at least four hours
of exercise each week into an area that
has at least three times the floor area
and twice the height of their priniary
enclosure. Under the provisions we
proposed, release would not be required
if they are maintained i a primary
enclosure with other nonhuman
primates, or if they are maintained in a
primary encousre that is at least twice
as great as that required for the species,
because they would have greater
cpportunities to engage in physical
activity on an ongoing basis: Under the
regulations we propesed, nonfruman
primates could be placed with
compatible species during the required
release period. This social interaction
waould promote their psychological well-
being and is known to increase their
physical activity.

A small number of comments received
in response to our proposal asked that
we define “socialization™ and
“psychological well-being.” Research in
this field is continuing, and additional
data is being developed on an ongoing
basts. In many cases, it is possible to
assess that the psychological well-being
of a primate is not being promoted when
that primate exhibits what is considered
ebnormal behavior. What actually
constitutes psyhological well-being in
each species and each primate,
however, is difficult to define. Asan
agency, we are mandated by Congress
to establish standards to promote the
psychological well-being of nonhuman
primates, even though there is
disagreements as to the meaning of the
term and how best to achieve it. It

appears obvious from information
received from the expert commitiee an
primates, consultations with HHS, ether
experts in primates, and the large
number of comments received on the
subject, that the psychelogical well-
being of nonhuman primates involves a
balance of several factors or areas of
concern. This conecept involves sufficient
space for the animals; methods to
stimulate the animals and eccupy some
of their time, both physically and
mentally (i.e., environment enrichment];
and methods of social interaction with
other nonhuman primates or humans.

In this revised proposal, based on
comments received and on our engoing
analysis of all other scientific evidence
available to us, we have made certain
changes to our original proposal
regarding the methods research facilities
would have to use in meeting the
requirements of promoting the
psyehological well-being of nonhuman
primates. Additionally, we are now
propesing to apply those revised
provisions regarding psychological well-
being to dealers and exhibitors, as well
as to research facilities. As we
discussed earlier in this supplementary
information, the scientific evidence
available to us indicates that it is the
combination of adequate space and
environmental enrichments that is
integral to prometing the psychological
well-being of nonhuman primates.
Because we are proposing to apply to
other regulated entities the same
minimum space requirements we
originally proposed for research
facilities, we believe it is appropriate
and necessary to apply the same
minimum standards regarding
psychological well-being to each of
these regulated entities. These propesed
standards would take the place of the
exercise and enrichment provisions we
originally proposed for research
facilities, exhibitors, and dealers.
Additionally, in order to emphasize that
the promotion of the psychological well-
being of nonhuman primates is best
achieved by a combination of facters,
we are heading § 3.81 in this revised
proposal “Environment enhancement (o
promote psychological well-being.”

In response to § 3.81(c] in our ariginal
proposal, many commenters expressed
concern that our proposed reguirements
for psychological well-being did net
allow enough roam for professional
discretion at the facility level as to
which forms of enrichment might be
unnecessary or even harmful to
individual animals or species. Many
commenters recommended that species-
typical activities be at the discretion of
the attending veterinarian, because
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some of these behaviors are harmful,
and that we require only that the
physical environment be enriched by
providing means of expressing
noninjurious species-typical activities at
the discretion of the attending
veterinarian. Many commenters stated
that our proposed exercise standards
were based on insufficient scientific
documentation; that exercising
nonhuman primates could cause trauma
to both animels and caretakers; that the
regulations should allow for exemption
from socializing and exercising
nonhuman primates based on the
judgment of the attending veterinarian
and, at research facilities, on the
judgment of the facility’s Committee;
that determining “compatibility” of
other different animals when released
together for exercise would be difficult
and time consuming; and that group
exercise would pose a health risk to the
animals involved. We have carefully
analyzed these comments, and believe
we have addressed many of the
commenter’s concerns through the
changes we are making to our proposal,
as described below.

Many commenters supported the
previsions in proposed § 3.81(c) as
written. Several felt they were
inadequate. Others, while essentially
supporting the proposed provisions,
recommended changes to require mors
specificity regarding the methods of
enrichment required, or to lengthen or
establish specific timetables for the
proposed exercise periods. A number of
commenters either questioned our
statutory authority to establish
regulations governing exercise and
social interaction, expressed opposition
to “excessive" or “unscientific”
regulations regarding the psychological
well-being of nonhuman primates, or
stated that standards regarding
psychological well-being should apply
only to nonhuman primates housed for
specified periods of time. A number of
commenters expressed concern that
exercise requirement would interfere
with research.

The promotion of the psychological
well-being of nonhuman primates is a
critical component in our rewriting of
the animal welfare regulations, and is
one that we are specificaly mandated to
address under the Act, Statutorily, we
have the responsibility and obligaticn to
establish such provisions as we believe
are necessary for a physical
environment to promote the animals’
psychological well-being, but do not
have the authority to interfere with
approved research procedures. As
discussed above, a mechanism exists in
the regulations to exempt research

facilities from specific provisions in the
case of approved research proposals. As
noted above, the issue of what
constitutes psychoelogical well-being,
and how best to promote it, is an area
that continually welcomes new research
data. One of the challenges of
establishing regulations governing
psycholegical well-being is to arrive at
regulations that are practical and
enforceable, while leaving room for
professional discretion in the case of
individual animals and species.

We have carefully reviewed all of the
comments we received regarding thig
issue. As noted above, we have
conducted such a review while
continuing to analyze all other scientific
data available to us, and while
continuing our ongoing consultation
with other Federal agencies. Based on
this review, analysis, and consultation,
we are revising our proposal to propose
provisions that would apply to all
dealers, exhibitors, and research
facilities as discussed in the following
paragraphs. In proposing these revised
provisions, we invite and encourage
further scientific data regarding the
proposed provisions and the
psychological well-being of nonhuman
primates in general,

Section 3.81 of our proposal was titled
“Additional requirements for research
facilities.” As discussed above, in this
revised proposal, we would title § 3.81
as “Environment enhancement to
promote psychological well-being.” In
the introductory text to that section, we
would provide that dealers, exhibitors,
and research facilities must develop,
document, and follow a plan for
environment enhancement adequate to
promote the psychological well-being of
nonhuman primates. We would require
that such plan be in accordance with the
currently accepted professional
standards as cited in appropriate
professional journals or reference guides
and as directed by the attending
veterinarian. By providing for such a
plan, we believe that the psychological
well-being of nonhuman primates would
be promoted, while still leaving
professional discretion as to the most
appropriate means of promoting the
well-being of particular animals or
species, We would also require that the
plan be made available to APHIS, and,
in the case of research facilities, to
officials of any pertinent Federal
funding agency.

As proposed, it would be required that
the plan address certain specified aress,
including: (1) Social grouping; (2)
environmental enrichment; (3) special
consideration of nonhuman primates
requiring special attention; and (4)

restraint devices. We believe that each
of these is an important area that needs
to be addressed in determining how best
to promote the psychological well-being
of nonhuman primates.

Social grouping. The provisions we
are proposing regarding social grouping
in proposed § 3.81(a), as revised, and the
comments we received regarding social
grouping in our original proposal, are
discussed above under the heading
“Social Grouping.”

Enviroamental enrichment. In our
original proposal, we provided for
multiple enrichments of the environment
of nenhuman primates in proposed
§ 3.80{c)(2)(iii) for dealers, proposed
§ 3.80(c)(4)(ii) for certain nonhuman
primates housed by mobile or traveling
animal act exhibitors, and proposed
§ 3.81{a)(1) for research facilities. Many
commenters specifically supported our
proposed requirements for
envirormental enrichments. Some
commenters stated that they did not
agree that it was necessary for social
enhancement to place playthings-or toys
in cages, or stated that determining
which environmental enrichments were
most appropriate would require
prolonged experimentation. Many
commenters questioned the need to
provide examples of environmental
enrichments in the regulations, and
recommended instead that we rely on
the discretion of the attending
veterinarian.

Upon review of the comments, we
continue to believe that the best
scientific evidence available
demonstrates the effectiveness of
environmental enrichments in promoting
the psychological well-being of
nonhuman primates. We also believe
that by incorporating the need for
environmental enrichments into the
facilities plan for promoting the
psychological well-being of the animals,
the regulations would provide the
opportunity for professional discretion
regarding the well-being of particular
animals or species. Therefere, in revised
§ 3.81(b), we are proposing to require
that the plan discussed above include
provisions for enriching the physical
environment in primary enclosures by
providing means of expressing
noninjurious species-typical activities,
and to provide that species differences
should be congidered when determining
the type or methods of enrichment. We
continue to believe that it is beneficial
to provide examples in the regulations
of types of enrichment that have been
proven by research to be effective in
promoting the psychological well-being
of nonhuman primates, Therefore, we
would provide in the proposal that
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examplea of environmental enrichments
include providing perches, swings,
mirrors, and other increased cage
complexities; providing objects to
manipulate; varied food items; using
foraging or task-oriented feeding
methods; and providing interaction with
the care giver or other familiar and
knowledgeable person consistent with
personnel safety precauntions.

Special considerations. In § 3.81{c) of
this revised proposal, we are proposing
that certain categories of nonhuman
primates must receive special attention
regarding enhancement of their
environment. In § 3.81(a){4) of our
original proposal, we proposed to
raquire research facilities to provide for
iz special psychological needs of (1)
individually housed nonhuman primates
that are infants or juveniles, (2] those
that are used in research that does not
provide for much activity, and (3) these
showing signs of psychological distress.
We proposed to require that they
consult with the attending veterinarian,
who would instruct the facility as to the
additional environmental enrichments
that must be provided to provide for the
nonhuman primates’ psychological well-
being. We specifically identified these
three categories of nonhuman primates
in the proposed regulstions because we
concur with the expert committee en
ronhuman primates that they require
additional consideration of their needs
to promote their psychological well-
being. As we discussed in the
SUPPLEMENTARY INFORMATION of our
proposal, infants and juveniles are in the
formative period of their development
growth and require physical and mental
stimulation for normal development,
They also require social interaction with
other nonhuman primates so that they
can function in accordance with the
typical social behavior for their species.
Similarly, those required to be inactive
lack the physical activity and
stimulation considered important for
their psychelogical well-being, and their
needs must be provided for in different
ways. The special needs of those
showing signs of psychological distress
must also be individually addressed to
prevent the development of
psychological disorders. Because the
needs and circemstances of individually
housed nonhuman primates falling
under any of these categories will differ
on an individual basis, we stated in our
proposal our belief that it is appropriate
to require that research facilities consult
with their atiending veterinarian, whe
has expertise in the care and treatment
of the species being attended, and can
prescribe the additional measures
deemed necessary to satisfy the

nonhuman primates’ psychological
needs. We proposed to require that the
attending veterinarian keep records of
these additional instructions, and that
they be subject to APHIS inspection
under proposed § 3.81(c).

Several commenters recommended
that we specify what additional
enrichments would be required for these
special categories of nonhuman
primates. A large number of commenters
recommended either that we delete the
provisions regarding special categories
of nonhuman primates, or delete the
references to exercise and social
interaction. Upon review of the
comments, we continue to believe that
the categories of nonhuman primates
discussed above require special
attention, and are revising our propesal
to require such special attention,
whether the animals are individually
housed er not. We continue to believe
that the form of special attention given
these nonhuman primates would most
appropriately be determined by the
attending veterinarian. We are therefore
proposing in revised § 3.81(c) that
special attention be given to (1) infants
and juveniles, (2} those nonhuman
primates that show signs of being in
psychological distress through behavior
or appearance, and (3) those nonhuman
primates used in research for which the
Committee-approved protocol requires
restricted activity. This special attention
would be based on the needs of the
individual species and in accordance
with the instructions of the attending
veterinarian. Some examples of special
attention would be special feeding plans
for juveniles, and increased one-on-one
care for animals showing psychological
distress.

In addition to these three special
categories, we are proposing in this
revised proposal that special attention
be given to individually housed
nonhumen primates that are unable to
see and hear nonhuman primates of
their own or compatible species. In
certain cases, individual nonhuman
primates might be prohibited from
seeing and hearing other nonhuman
primates by & Committee-approved
research proposal. We believe that it is
esgential to the well-being of such
nonhuman primates that they receive
some form of compensatory enrichment.
In our original proposel, under proposed
§ 3.80, we proposed to require that such
nonhuman primates have positive
physical contact or other interaction
with their keeper or with another
familiar and knowledgeable person for
at least one hour each day. Upon review
of the comments addressing this
proposed provision, as discussed above

under the heading “Social grouping.” we
believe that safety considerations, and
the need to employ the type of
enrichments and interaction most
appropriate to the individual animal,
warrant basing the type of
compensation to be provided on the
professional discretion of the attendin
veteringrian, However. one example o
special attention might be that an
additional amount of manipulable
objects would be provided to such
animals.

Additionally, we are proposing that
regulated facilities include in their
environment enhancement plan special
provisions for great apes weighing over
110 Ibs. (50 kg). The regulations would
require that these special provisions
include additional opportunities fo
express species-typical behavior. The
apparent social nature and high degree
of intelligence of these animals requires
that particutar attention be given to their
species-typical social and behavioral
needs in the determination of enclosure
size, location, and complexity, as the
desirability of pair of group housing.

A number of commenters addressed
the general issue of allowing the
attending veterinarian the discretion to
determine conditions that help promote
the psychological well-being of
nonhuman primates, or to recommend
exemptions to the regulatory standards.
These commenters stated that most
veterinarians have inadequate fraining
in primate behavioral biology and
peycholegy to be able to make proper
determinations regarding such
conditions, We disagree with this
assertion. Based on our experience
enforcing the regulations, we believe
that most attending veterinarians are
well-versed in what is necessary for the
animals’ health and well-being, We are
confident in such veterinarians'
capabilities to make sound professional
decisions with regard to the regulations.

Restraint devices. We are also
proposing that the plan to be developed
by the facility include provisions
addressing restraint devices, In § 3.81{b)
of our original proposal, we proposed to
add a prohibition against co
nonhuman primates in chairs, unless
required by an animal care and use
procedure and approved by the
Committee in accordance with Part 2 of
the Animal Welfare regulations, and
unless the animal is released daily for
exercise for at least one continuors hour
each day during the period of
confinement unless continuous restraint
in a chair is required by an animal care
and use procedure and approved by the
Committee. In cases where continuous
restraint would be approved, we
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proposed to require that the nenhuman
primate be released for exercise for at
least one hour before and one hour after
the period of restraint.

A small number of commenters
supported the proposed provisions
regarding primate chairs as written,
Severaf commenters opposed all use of
primate chairs. We are nof revising our
proposed provisions based on these
comments. Such restraining devices are
used only in research, and we do not
have the suthorily to interfere with
approved research procedares, A small
number of commenters recommended
that the use of primate chairs for an
extended period of time be prohibited or
discouraged. Again, our authority does
not extend to approved research
procedures. A small number of

ommenters stated that the proposed
exercise period for chaired nonhuman
primates is insufficient; others
recommended that it be required that
chaired nonhuman primates receive
social contact with a conspecific
primate during the exercise peried, and
that all animals placed in chairs with
the approval of the facility’s Commiitiee
be inspected by the Committee prior to
the Coramittee's granting approval for
use of the chair. We are making no
changes to our proposed provisions
regarding primate chsirs based on these
comments. We believe that release for
one continucus hour during the period of
resirzint is adequate to promote the
animal's well-being, and we do not
believe it is practical to require exercise
with conspecific animals or to requise
Committee inspection of each animal
proposed to be restrained. However, in
order to clarify our intent with the
regard of the proposed 1-hour release
period, we are revising our proposal to
provide that the nonhuman primates in
question must be provided the
opportunity for “pnrestrained activity,"
rather than “exercise.” We believe this
revised wording more closely
encompasses the inlent of the proposed
regulations.

A large nuimber of commenters
expressed concern that our proposed
exercise requirements regarding
nonhuman primates restrained in chairs
would interfere with research by
confiicting with the scientific reasons for
the restraint. The recommendations
submitted by the commenters included
deletion of the provisions in question,
allowing exercise of the animal any time
on the same day of restraint, allowing
short-term chair restraint without
requiring the exercise regnirements to
be met, and allowing the amount of time
spent in a chair and the associated
exercise requirements to be left to the

judgment of the facility's Committee.
Upon review of these comments, we
agree that the propuosed provisions, as
written. eould potentially interfere with
approved research. Accordingly, we are
proposing to revise our propesed
provisions regarding the use of primate
chairs to clarify that unrestrained
activity be required during the restraint
period only if sach period of restraint is
for more than 12 hours. In cases of short
periods of restraint, the original
propesal, as written, could potentially
have required a longer period of
unrestreined activity than the period of
restraint. Additionally, we are removing
our proposed requirement that, in cases
where continuous restraint is approved
by the committee, the animal be
released for exercise at least one hour
before it is restrained and for at least
one hour after the period of restraint.
We believe that such a provision is
necessary, because, even without such a
specific requirement, the nonhuman
primate would have an opportunity to
pursue its normal activity before and
after the period of restraint.

A small number of commenters
recommended that the Committee be
allowed professional judgment in
detiding which animals should be
placed in restraining chairs, and which
animals should be exempted from
exercise for research reasons, The
regulations es written already include
such provisions and we are making no
changes to our proposal based on these
comments,

In this revised proposal, we are
proposing several additional ehanges to
our proposal regarding primate chaits.
First, in this revised propesal we refer to
restraint devices rather than primate
chairs. Althongh primate chairs are the
form of restraint devices most
comnmonly used, we believe it is
inappropriate te limit the provisions of
our regulations specifically to devices
known as primate chairs. Second, we
are also proposing that nonhuman
primates may be placed in restraint
devices if required for health reasons as
determined by the attending
veterinarian. Finally, we are providing.
in this revised proposal that
maintenance in such restraint must be
for the shortest period possible.

Documentation. In § 3.81(c) of our
prepasal, we proposed that
decumentatien of the release of each
nenhuman primate for exercise and
social interaction, and of the additional
environmental enrichments ordered
under proposed paragraph (a){4) be kept
by the attending veterinarian, subject to
inspection by APHIS inspectars, end in
the case of Pederal research facilities, to

review by officials of any Federal
funding agency. We are not including
similar provisions in this revised
preposal. The plan required to be
developed and documented by the
facility, discussed above, would address
the means the facility would use to
comply with the regulations.
Exemptions. We stated in the
supplemertary information of our
proposal that wea receznize that certain
situations will reouire ax immediate
response from facility personnel, when it
is necessary to provide less than the
minimum stapdards to a noshuman
primate, due to the condition of the
animal, iu order to provide for its
welfare. We therefore proposed to
include a provision in proposed § 2.81
that wounld suthorize attending
velerinarians to exempt or restrict a
particular nonhuman primate from its
required exescise and social refease
period if he or she determines that it is
necessary for the nonhuman primate’s
health, condition, or peychological well-
being due to the physical or
psychological condition of the animnal.
As proposed, the exemption would be
for a perioed of up to 30 days, would be
required to be recorded by the attending
veterinarian, and would be subject o
APHIS review and, in the case of
Federal research facilities, to review by
officials of any Federal fanding agency.
We proposed to require that the
research facility be responsible for
having the attending veterinarian review
the grant of exemption at least every 30
days te determine if it were still
warranted under the circumstances.

" Under our proposal, exemptions would

be required to be included in the
research facility's anneal report and in
the Committee's inspection report under
§ 2.35(b)(2)ENC)-

In this revised proposel, we are
propesing provisions similar to those in
our criginal proposal, with certain
additions and modifications we discuss
below. In respanding to our original
proposal, several commenters
recommended specific categories of
nonhuman primates that should be
exempted from exesrcise, We believe
that the provisions as written provide
the attending veterinarian sufficient
latitude to decide which nonhuman
primates should be exempted, and are
not amending our proposal in response
to these recommendations. A large
number of commenters stated that the
propesed provisions regarding
exemptions were unreasonable, would
require excessive paperwork, and would
subject the attending veterinarian’s
opinion to unqualified review. Many
commenters expressed concern that if
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the exemptions were included in the
facility's annual report, and that report:
were subject to the Freedom of
Information Act, information on
individual animals would become public
knowledge.

The requirement that a summary of
exceptions be included with the Annual
Report is in accordance with § 2.36(a)(3)
of the regulations and is not particular
to the provisions in proposed § 3.81.
Because such requirement is included
elsewhere, however, we are removing it
from proposed § 3.81.

Accordingly, § 3.81(e) of this revised
proposal would provide that the
attending veterinarian may exempt
individual nonhuman primates from
participation in environment
enhancement plans because of their
health or condition, or in consideration
of their well-being, and must document
the basis of such exemptions for each
nonhuman primate. Unless the basis for
an exemption is a permanent condition,
it would be required that the attending
veterinarian review the exemption at
least every 30 days.

A number of commenters
recommended that provision should be
made for exemption on valid scientific
grounds. Such exemptions are already
provided for under § 2.38(k)(1) of the
regulations. However, in order to
emphasize that the standards of this
revised proposal shall not interfere with
approved research, we are proposing to
add language in § 3.81(e)(2) of this
revised proposal that the research
facility's Committee may exempt
individual nonhuman primates from
some or all of the environment
enhancement plans, for scientific
reasons set forth in the research
proposal. We would require that the
basis of such exemption be documented
in the approved proposal and be
reviewed at appropriate intervals as
determined by the Committee, but not
less than annually.

We would additionally require that
records of any exemptions be
maintained by the dealer, exhibitor, or
research facility and be made available
to USDA officials or officials of any
pertinent funding Federal agency upon
request.

Feeding—Section 3.82

In § 3.82 of our proposal, we proposed
to revise the provisions of current § 3.79
“Feeding,” to include means of
enhancing the psychological well-being
of nonhuman primates by varying the
types of feed and the methods of
feeding, such as by using task-oriented
feeding or allowing the animals to
forage for food as in nature. We stated
in the SUPPLEMENTARY INFORMATION of

our proposal that we considered
variation in the nonhuman primates’
feeding on a daily basis a necessary
means of providing necessary mental
and physical stimulation.

We proposed minor changes to
current § 3.79 to require that the amount
of food, type of food, and frequency of
feeding be appropriate for the species,
size, age, and condition of the
nonhuman primate, and be in
accordance with generally accepted
professional and husbandry practices
and nutritional standards. As we
discussed in the supplementary
information of our proposal, in
accordance with those practices and
standards, consideration would also be
given to the conditions under which the
animal is kept, such as whether it is
maintained in a primary enclosure
allowing it frequent vigorous activity or
if it is maintained in a primary enclosure
that is more limiting, and whether it is
maintained outdoors in a cold
environment or in a warin environment,
since these variables may affect the
amount of food that is appropriate for
the animal.

Many commenters supported our
proposed requirement for a varied diet
for nonhuman primates, and for varying
feeding methods. Several commenters
recommended that the regulations
require that a varied diet consist of at
least three different feed types at each
feeding. A large number of other
commenters opposed the proposed
requirements for a varied diet, stating
that varying the diet and method of
feeding would interfere with research
studies, that the requirements ignored
the typical feeding behavioral patterns
of varying species, and that the daily
variation of diet would be stressful to
nonhuman primates. Some commenters
expressed concern that varying the
nonhuman primates’ diet could result in
malnutrition or anorexia, and
recommended either that the regulations
require that the diet only be
supplemented with varied food items or
that varying the diet be conditional upon
the advice of the attending veterinarian.
A number of commenters stated that
because commercial chow is
nutritionally balanced, a varied diet was
unnecessary.

We disagree that variety in the diet
and method of feeding of nonhuman
primates will interfere with research
studies. As set forth in part 2 of the
regulations, exceptions of the standards
in part 3 may be made for research
facilities when such exceptions are
specified and justified in the proposal to
conduct a specific activity and are
approved by the facility's Committee.
We do agree, however, that whether a

particular animal or species of
nonhuman primates would benefit from
a varied diet is a decision that can best
be made by the attending veterinarian.
Therefore, in this revised proposal we
are removing the requirement in
proposed § 3.82(a) that a nonhuman
primate’s diet consist of varied food
items, and are instead including “varied
food items" in proposed § 3.81(b) as an
example of an environmental
enrichment. For like reascns, we are
removing the requirement in proposed

§ 3.82(b) that the method of feeding be
varied daily, and are instead including
“using foraging or other task-oriented
feeding methods” in proposed §3.81(b)
as an example of an environmental
enrichment. We are also making miner
wording changes to proposed § 3.82(a)
for purposes of clarity, and are
redesignating paragraphs (c), (d}, and (e)
in proposed § 3.82 as paragraphs (b), (c),
and (d), respectively.

We also proposed in §3.82(a) that the
food must be clean, wholesome, and
palatable. A small number of
commenters stated that, in group
housing, there is no way to ensure that
food will remain clean, uncontaminated,
wholesome, and palatable. We are
making no changes to our proposal
based on these comments. While we
agree that the food may not always
remain clean after it is offered to the
nonhuman primates, it is possible and
necessary to make sure that the food is
in appropriate condition at the time it is
offered.

We proposed in § 3.82(c) that
nonhuman primates must be fed at least
once each day, except as otherwise
might be required to provide adequate
veterinary care, with infants and
juveniles required to be fed as often as
necessary in accordance with generally
accepted professional and husbandry
practices and nutritional standards.
Several commenters specifically
supported these provisions as written. A
large number of commenters stated that
it could not be guaranteed that animals
would eat their food when offered or
would eat daily. Many commenters
recommended that the nonhuman
primates be offered food as often as
necessary, in accerdance with generally
accepted professional and husbandry
practices and nutritional standards
based on the animals’ age and
condition. We are making no changes
based on these comments. We continue
to believe, based on the evidence
available to us and on our experience
enforcing the regulations, that daily
feeding is necessary for the health and
well-being of nonhuman primates. While
we acknowledge that there is no way 19
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force an animal to consume the food

offered to it, we believe that proper

husbandry practices require that the

gjima!s at least be offered food each
ay.

We proposed to require in proposed
§ 3.82{d) that multiple feeding sites be
made avaitable if members of dominant
nonhuman primate or other species are
fed together with other nonhuman
primates and proposed to require
observation of the feeding practices of
the animals to determine that each
receives a sufficient amount of food. We
stated in the proposal our belief that this
would also enhance the psychological
well-being of nenhuman primates by
ensuring that each would have access to
food and would not ke prevented from
obtaining food due to the aggressive
behavior of others.

Several commerters specifically
supported proposed § 3.82{d) as written.
A large number of commenters opposed
the provisions regarding multiple
feeding sites and observation, stating
that, due to dominance behavior,
muitiple feeding sites would not enzure
that all animals will get focd. The
commenters also stated that, because
animals eat according to dominance
order, observation would require that
each socizal group be chserved for
several unlimited hours.

We are making no changes to our
proposal based on these comments. We
disagree that multiple feeding sites
would not be effective in ensuring
feeding of all nenhuman primates,
provided an adequate number of feeding
sites are present. Further, while we
acknowledge that close observation of
feeding practices may require some time
at first, the process will be less time
consuming once feeding patiterns are
established in a group.

We proposed to continue to require
sanitization of food containers at least
once every two weeks and also
proposed to require that food containers
be sanitized whenever used provide
food to a different nonbuman primate or
sociad grouping of nonhuman primates.
We specified that approved methods of
sanitization weuld be those methods
previded in propesed § 2.84(b) for
sanitization of primary enclosures.
Watering—Section 3.53

In propesed § 3.83, we proposed miner
changes te current § 3.80 to require that
sufficient potable water be provided to
the nonhuman primates. We proposed to
retain the requirement that if water is
ot available to the nonhuman primates
at all times, it must be offered to them at
least twice a day, and we propesed to
add a requirement that the water be
offered for at least one hour each time it

is cffered. Under our proposal, the
attending veterinarian could vary these
requirements whenever necessary to
provide adequate veterinary care to the
nonhuman primates. We proposed to
continue {o require sanitization of water
containers at least once every two
weeks and also to require sanitization
when used to provide water to a
different nonhuman primate or social
grouping of nonhuman primates. We
specified that approved methods of
sanitization would be these methods
provided in proposed § 3.84(b)(3) for
sanitization of primary enclosures.

One commenter specifically supported
proposed § 3.83 as written. Some
commenters recommended that we
require that potable water be provided
continuously under all circumstances or
in times of excessive heat, or that water
be provided at least four times daily for
a minimum of 1 hour each time. A
greater number of commenters stated
that the proposed requirements
regarding how often nonhuman primates
must be offered water were too rigid,
and that a schedule for watering should
be established according to professional
discretion. Based en our experience
enforcing the regulatiens, we believe
that two 1-hour periods of watering is
sufficient to meet the needs of
nonhuman primates. However, we
consider that amount of watering a
minimum standard that should in no
situation be lessened. Therefore, in this
revised proposal, we are making no
substantive changes o proposed § 3.83.
However, we are making several
nonsubstantive changes to proposed
§ 3.83 for purposes of clarity.

Clecning, Sanitization, Housekeeping,
and Pest control—Section 3.84

In propesed § 3.82 we proposed
requirements similar to those in current
§ 8.81 concerning cleaning, sanitization,
housekeeping, and pest contrel, in order
to provide for the welfare and well-
being of nonhuman primates. In our
preposed revisions to current § 3.81, we
included the requirement that excreta
and foed waste be removed from and
frem underneath primary enclosures at
least daily and as often as necessary,
rather than merely “as often as
necessary” as in the current regulations.
We also proposed to require that the
animals be removed from a primary
enclosure when a cleaning method using
water is performed, so that they will not
be invcluntarily wetted or injured. We
proposed to require that fixtures inside
of primary enclosures, such as bars and
shelves, must be kept clean and be
replaced when worn. In addition to
requiring sanitization of planted areas
inside of primary enclosures and gravel,

sand, and dirt surfaces by removing
contaminated material, we proposed to
require that such areas be raked and
spot cleaned daily. We proposed lo
require that if the nonhuman primates
engage in scent marking, the primary
enclosures be spot cleaned daily and
sanitized at regular intervals established
in accordance with generally accepted
professional and husbandry practices,
s0 as not to cause those animals
psychological distress. Among the
provisions in current § 3.81 was the
requirement that a used primary
enclosare be sanitized before it can be
used to house another nonhuman
primate.

We proposed such additional
requirements in order to enhance the
physical environment in which
nonhuman primates are maintained
through cleanliness and to provide for
their general welfare. We also proposed
nonsubstantive changes to current
paragraphs {a) through {(d) for purposes
of clarity, in order to make the
regulations easier to understand and
comply with.

A number of commenters supported
the propesed provisions as written. A
large number of commenters opposed
the propesed provision that the animals
be removed from the primary enclosure
when a methaed of cleaning using water
is employed. The commenters stated
that certain caging designs protect the
animals from being involuntarily wetted
when cleaning is carried out, and that
removing the animals when water is
used is impractical and unnecessary.
Upon review of the comments regarding
this issue, we believe that in some cases
the practical and safety problems
associated with removing nonhuman
primates from cages, as well as the
potential stress on the animals, would
outweigh the potential benefits of
removing the animals when cleaning
using waler is carried out. We are
therefore revising our proposal at
proposed § 3.84{a) to require that when
using water to clean a primary
enclosure, whether by hesing, flushing,
or other methad, a stream of water must
not be directed at a nonhuman primate.
The regulations in this revised proposal
would also require that when steam is
used to clean the primary eaclosure,
nonhuman primates be removed from
their primary enclosure or be adequately
protected to prevent them from being
injured.

A number of commenters stated thata
daily disturbance for cleaning would
harm the psychological well-being of the
nenhuman primates. We disagree that
the simple daily removal of excreta and
food waste would be unreasonably
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stressful to nonhuman primates, and
believe it is necessary for the physical
well-being of the animals. We agree,
however, that full daily cleaning of the
primary enclosures could be
unnecessary, provided the facility meets
the other cleaning and sanitization
requirements of proposed § 3.84. We are
therefore not including in this revised
proposal the requirement that appeared
in our original proposal that hard
surfaces of primary enclosures be
cleaned every day. However, we are
providing in this revised proposal that,
in cases where the species of nonhuman
primates housed engage in scent
marking, hard surfaces in the primary
enclosure would have to be spot-
cleaned daily.

A large number of commenters
recommended that we remove the
proposed requirement that excreta and
food waste be removed from primary
enclosures and the areas underneath
them more often than daily if necessary.
We agree with the commenters that it is
unlikely that such removal would be
necessary more often than daily. In this
revised proposal we would require that
excreta and food waste be removed
from inside each indoor primary
enclosure daily, and from underneath
the enclosure as often as necessary to
prevent an excessive accumulation of
feces and food waste, to prevent the
nonhuman prirates from being soiled,
and to reduce disease hazards, insects,
pests, and odors. We would limit this
requirement to indoor primary
enclosures, because our experience
enforcing the regulations has
demonstrated that in outdoor facilities,
some of which encompass a number of
acres, nonhuman primates can avoid
contact with excreta and food waste,
even if the enclosure is not always
cleaned daily. We are proposing to
require, however, that dirt floors, floors
with absorbent bedding, and planted
areas in primary enclosures be spot-
cleaned with sufficient frequency to
ensure all animals the freedom to avoid
contact with excreta or as often as
necessary to reduce disease hazards,
insects, pests, and odors. For the same
reasons, we are proposing that only
indoor primary enclosures be sanitized
once every two weeks.

Many commenters, addressing our
proposed requirement that used primary
enclosures be sanitized before being
used to house another nonhuman
primate, stated that large outdoor
natural primate habitats cannot be
sanitized when animal groups are
changed. We are making no changes to
our proposal based on these comments.
In our proposal, we specified that

primary enclosures that could not be
sanitized using traditional means, must
be sanitized by removing contaminated
material as necessary to prevent odors,
diseases, pests, insects, and vermin
infestation. We believe that such a
requirement is reasonable, practicable,
and necessary. Further, based on our
experience enforcing the regulations, we
do not anticipate that, in the types of
enclosures referred to by the
commenters, entire groups of animals
are changed so frequently as to make
the proposed regulation unnecessarily
burdensome.

In this revised proposal, we are
adding clarifying language to make clear
that used primary enclosures must be
sanitized before being used to house
either another nonhuman primate or
group of nonhuman primates.

Many commenters recommended that
we define the word “clean.” We believe
that the dictionary definition of the
word “clean” adequately conveys our
intent and are making no change to our
proposal based on these comments. We
also believe that the changes we have
made to our revised proposal in
response to other comments will
address the areas the commenters may
have found confusing.

Many commenters recommended that
the proposed regulations allow an
altsrnate sanitization schedule, so that a
scent-marked surface remains at all
times. We are making no changes to our
proposal based on these comments. We
believe that the sanitization provisions
in proposed § 3.84(b)(2) make adequate
allowance for scent marking. Many of
the same commenters recommended
that we amend the wording in proposed
§ 3.84(b) to clarify the difference
between cleaning and sanitization. We
believe that the provisions are clear as
written and are making no changes to
our proposed rule based on these
comments.

In proposed § 3.84(b)(3), we included
specific acceptable means of
sanitization. These methods are the
same as those in the current regulations.
Many commenters stated that these
provisions are overly specific and
restrictive. Based on our experience
enforcing the regulations, we have found
that requiring the methods of
sanitization listed has resulted in
effective sanitization. However, we
recognize that new products with the
same effectiveness as those listed may
be or may become available. We are
therefore revising our proposal to allow
the use of detergent/disinfectant
products that accomplish the same
purpose as the detergent/disinfectant

procedures specified in our original
proposal.

Employees—Section 3.85

Current § 3.82 requires that there be a
sufficient number of employees to
maintain the prescribed level of
husbandry practices required by subpart
D and the rendering of husbandry
practices be under the supervision of an
animal caretaker with a background in
anima! husbandry or care. We proposed
minor revisions to this section in
proposed § 3.85 to make clear that this
requirement would be imposed upon
every person subject to the Animal
Welfare regulations, and that the burden
of making certain that the supervisor is
appropriately qualified would be on the
employer regulated under the Act. We
did not propose to prescribe a specific
number of employees for each facility,
because the number of employees
needed will vary according to the size
and configuration of the facility, and
according to the number and type of
animals housed there. We proposed to
require that a facility have enough
employees to carry out proper feeding,
cleaning, observation, and other
generally accepted professional and
husbandry practices.

A number of commenters objected to
proposed § 3.85, stating that inspectors
and government administrators are not
qualified to tell facilities that they do
not have enough employees. We are
making no changes based on these
comments. As we stated above, whether
a facility has enough employees would
be determined on a case-by-case basis.
We believe that such a determination
can be made based on an evaluation of
common practices regarding facilities of
a particular size or nature, and on
simple observation of whether the
regulations are being complied with.

A small number of commenters
suggested either that employee
evaluation standards need further
clarification, or that the regulations
should require that the supervisor be
sympathetic toward the well-being of
nonhuman primates. We are making no
changes based on these comments, We
believe the standards proposed can be
applied to all facilities adequately, and
would not benefit from further
specificity. We do not believe that it is
either enforceable or necessary to
determine the emotional attitude of
employees, as long as they perform
according to the regulatory standards.

Many commenters expressed concern
that the proposed regulations would
increase the risk to employees. While
the intent of the comment is not clear to
us, we believe that any risk to
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employees would be decreased by these
proposed provisions, by emphasizing the
need for knowledge, background, and
experience in proper husbandry and
care of nonhuman primates.

In this revised proposal, we are
making a minor change to remove the
requirement that the supervisor be an
animal caretaker. However, under this
revised proposal, the supervisor would
still have to meet the other
qualifications set forth in our original
proposal.

Social Grouping end Separation—
Section 3.86

In proposed § 3.86, we proposed to
revise current § 3.83 concerning social
grouping of nonhuman primates in
primary enclosures in order to promote
their psychological well-being. The
current regulations provide that when
nonhuman primates are housed together
they must be maintained in compatible
groups and must not be housed in the
same enclosure with animal species
other than nonhuman primates, We
propcsed to allow nochuman primates
to be housed with other nonhuman
primate species and with other animal
species as long as they are compatible,
do not compete with the other species
for food and shelter, and would not be
hazardous in any way to the health and
well-being of each other.

We proposed to add the fellowing
regulations requiring separation of
nenhuman primates in the following
circumstances: {1) Nonhuman primates
exhibiting vicious or overly aggressive
behavior must be housed separately,
and (2) nonhuman primates under
quarantine or treatment for a
communicable disease must be housed
separately. We stated in our proposal
that we consider the requirements to
house nonhuman primates separately
under these limited circumstances
necessary to allow nonhuman primates
to peacefully coexist in primary
enclosures, as is required-for their
psychological well-being, and to protect
their physical health and welfare.

We included provisions in aur
proposed regulations for keeping
families together and for keeping
compatible groups constant. We stated
that studies of nonhuman primates have
shown that they are socialized in a
family-oriented mannerin nature and
that varying a group's composition may
lead to distress or aggressive behavior
towards new members of the group.
Accordingly, we stated our belief that
_ these regulations are necessary to
promote the psychological well-being of
nonhuman primates.

. As discussed in this supplementary
information under the heading “Social

grouping,” we believe that the issue of
social grouping can best be addressed in
the context of the overall well-being of
nonhuman primates. Accordingly, we
are removing proposed § 3.86 from our
revised proposal, and are proposing to
address the issue of social grouping in
proposed § 3.81, regarding psychological
well-being. Accordingly, we are revising
our preposal to redesignate section
numbers where appropriate. Sections
that appeared as §§ 3.87 through 3.93 in
our original proposal now appear as

§§ 3.86 through 3.92 in this revised
proposal.

A small number of commenters
specifically supported proposed § 3.66
as written: Several commenters
recommended that the regulations.
require that an attempt be made to
resocialize vicious or overly aggressive
nonhuman primates. We do not believe
it would be practical to include such a
provision in the regulations and are
making no changes to our proposal
based on these comments. A number of
commenters suggested that proposed
§ 3.86 was unclear as written. We
believe that the provisions regarding
social grouping, as now contained in
proposed § 3.81 are clear and
understandable.

A large number of commenters
opposed the requirement in proposed
§ 3.88(b) that families must be housed
together and compatible groups must
remain constant. The commenters stated
that such a requirement could be
detrimental to animals, and asserted
that families do not stay together in the
wild. The commenters stated that
literature documents male and female
transfers between groups. The
commenters further stated that it is
impossible to maintain compatible
groups in research facilities where
animals are removed for research
purposes or to accommodate changing
populations. While we believe that in
most cases research data indicates
beneficial effects from maintenance of
families or other compatible groups,
upen review of the comments received
we acknowledge that such grouping may
not be practical or beneficial to
nonhuman primates in all cases. We are
therefore not including in this revised
proposal the requirements that families
be housed together and that compatible
groups remain constant.

Transportation Standards

In preparing our proposal to amend
the transportation standards we
consulted the “Interagency Primate
Steering Committee Cuidelines"
developed by the United States National
Institutes of Health-sponsored
Interagency Primate Steering

Committee. The Interagency Primate
Steering Committee is composed of an
inter-agency group of scientists
concerned with the care and handling of
nonhuman primates. The introducticen to
the Guidelines states the following:

Shipment of nonhuman primates by a
carrier from one location to another is
stressful, even under the best of conditions.
The purpose of these guidelines is to
minimiza the effects of transportation stress
on these animals and to have them arrive at
their destination in as good a physical
condition as possible, with a minimal degree
of illness or mortality. Secondly, the
guidelines are intended to serve as a
reference for adequate care of nonhuman
primates for all persons involved with the
shipping of these animals.

We also considered the transpertation
standards proposed by the U.S.
Department of the Interior, Fish and
Wildlife Service (USFWS) for nonhiman
primates imported frem abroad.

Based upon our experience enforcing
the current regulations, and our
consideration of the informatien
available to us, we proposed revisions
to the transportation standards in order
to safeguard the health, safety, and
psychological well-being of nonhuman
primates transported in commerce.

As part of our revision, we propesed
to include requirements that were
previcusly part of the Animal Welfare
regulations but were inadvertently
omitted from the 1977 revision of the
regulations. When the transportation
standards were rewriiten in 1877 to
incorporate the 1976 amendments 1o the
Act concerning the commercial
transportation of animals, the existing
standards for surface transportation
were not included in the regulations.
Since that time, the standards have
pertained to the commercial
transportation by common carrier and
only a few paragraphs have pertained to
surface transportation by private
vehicle. The regulations we proposed to
reinstate specifically affect provisions
concerning ambient temperature during
surface transportation in order fo effect
improved traveling conditions for
nonhuman primates. As proposed, they
also impose similar requirements on all
persons subject to the Animal Welfare
regulations engaged in the
transportation of nonhuman primates in
order to afford the animals necessary
protection whenever they are
transported in commerce.

A number of commenters expressed
concern that the proposed regulations
regarding transportation standards
would significantly increase animal
transit time, Some commenters
estimated that the proposed regulations
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would guadruple transit charges. Others
stated that the proposed regulations
would eliminate the transport of animals
by air. However, the commenters did
not supply data to support this
assertion. The purpose of amending the
regulations is to help ensure the well-
being of nonhuman primates. In the
absence of data indicating that other
factors should everride specific
measures proposed to achieve this goal,
we are making no changes o our
proposal based on these comments.

Consignments te Corriers end
Intermediate Handlers for
Transportation—Section 3.87 (Revised
as Section 3.86)

In proposed § 3.87, which has been
changed to § 3.88 in this revised
proposal, we propesed to expand the
current obligations imposed upon
carriers and intermediate hendlers
{(defined im part 1 of the regulations}, to
enswre the well-being of nonhuman
primates during transport in commerce.
Our propesal required that certain
prereguisites be satisfied before carriers
and intermediate handlers could accept
nonhuman primates for transport in
commerce. Additionally, the proposed
regulations included certain duties of
the carriers and intermediate handlers
following arrival of the shipmen! at its
destination. Various obligations are
presently contained in current §§ 3.85
and 3.88. We proposed to consalidate
them in one section, proposed § 3.87,
and to add some additional ones that we
considered necessary for the nonhuman
primates’ welfare.

In sum, the requirements imposed on
carriers and intermediate handlers in
current § 3.85 and in our proposed
reviston are as follows: (1) Current
§ 3.85{a) requires that carriers and
intermediate handlers not accept a live
nonhuman primate for shipment from
any person sabject to the regulations
more then 4 hours before the scheduled
departure time of the primary
conveyance in which the animal will be
shipped, except that this time may be
extended by agreement to 6 hours if
speciiic prior scheduling of the shipment
has been made. One commenter
opposed the provision in § 3.87(a) of our
propesal regarding extending the time
before departure to 8 hours. We have
observed no problems regarding the
weli-being of nonhuman primates
because of this existing provision and
are therefore making no revisions to our
proposal based on this comment. (2)

§ 3.85(b) reguires that carriers or
intermediate handlers accept a
nonhuman primate for shipment only if
it is in a primary enclosed meeting the
reguirements of current § 3.85 “Primary

enclosure used to transport live
nonhuman primates,” except that they
may accept a nonhuman primate if it is
consigned by a person subject to the
regulations wheo provides a certificate
stating that the primary enclosure
conforms with § 3.85, unless the
enclosure is obviously defective. The
information required to be in the
certificate is stated in the regulations.
These provisions, which we included in
§ 3.87{e) of the proposed rule, were
considered by many commenters fo be
unnecessarily word and redundant, er to
put too much responsibility on the
transporter. We disagree. The intent
behind allowing certification that a
primary enclosure meets the standards
is to relieve the carrier or intermediate
handler of the need to assess the
performance capabilities of the primary
enclosure where such assessment would
be difficult or impractical. it does not
relieve the earrier or intermediate
handler of the respensibility to refuse
acceptance of a primary enclosure that
is obviously defective or damaged.

Current § 3.85(c) states that carriers
and intermediate handlers whose
facilities do not meet the minumum
temperature requirements provided in
the regulations may accept a nonhuman
primate for transport if the consignor
furnishes a certificate executed by a
veterinarian accredifed by USDA within
10 days before delivery of the animal for
transport stating that the nonhuman
primate is acelimated to air temperature
lower than those prescribed in current
§§ 3.90 and 3.91. The information
required to be in the certificate is
likewise stated in the regulation. Current
§ 3.85(d) requires carriers and
intermediate handlers ta notify the
consignee of the animal’s arrival at least
once every 6 hours following arrival of
the nonhoman primate at the animal
holding area of a terminal facility and to
record the time, date, and method of
attempted and final natification on the
shipping document.

Current § 3.88 requires the following:
(1} Section 3.88(a) requires that
nonhuman primates be offered potable
water within the four hours preceding
transport in commerce. Dealers,
exhibitors, and research facilities are
required to provide water to nonhuman
primates transported in their own
primary conveyance at least every 12
hours after transpertation is begun and
carriers and intermediate handlers are
required to do so at least every 12 howrs
after they accept the animal for
transport. (2} Section 3.88{b) provides
requirements concerning the frequency
of feeding nonhuman priznates and
similarly distinguished between those

persons transporting nonhuman
primates in their own primary
conveyances, and carriers and
intermediate handlers. (3} Section 3.88(c)
requires any dealers, research facility,
exhibitor, or operator of an avction sale
consigning nenhuman primates for
transport to affix written instructions
concerning the animals” food and water
requirements on the outside of the
primary enclosure used for transperiing
the nonbuman primate. (4} Section
3.88(d) states that no carrier or
intermediate handlers shall accept a
nonhuman primate for transport in
commerce unless written instructions
concerning food and water requirements
are affixed to the outside of its primary
enclosure.

We proposed fo place the various
prerequisites that must be satisfied
befare carriers and intermediate
handlers can accept a nonhuman
primate for transport in commerce in
proposed § 3.87, and to add some
additional ones necessary for the
nonhuman primates’ well-being. We
also proposed nonsubstantive changes
to current § 3.85(a) in proposed § 3.87{a).

In propased § 3.87(c). we propased to
include the requirements of current
§ 3.88(d] by requiring that written
instruetions concerning the food and
water requirements for each nonhuman
primate in the shipment be securely
attached to the outside of the primary
enclosure before a carrier or
intermediate handler may accept it for
transport.

As stated above, curreat § 3.88{a)
provides that nenbumen primates must
be provided water at least every 12
hours after acceptance by carriers and
intermediate handlers for
transportation. Current § 3.58(b})
provides that nonhuman primeates more
than 1 year of age be oifered food at
least once every 24 hours after
acceptance by carriers and infermediaie
handlers for transpertation and that
nonhuman primates less than 1 year of
age be offered food at least once every
12 hours after acceptance for
transportation. It is conceivable under
these regulations that a nanhuman
primate would have been fed up to 24
bours before being consigned for
transportation in commerce and would
then not be ofiered food for another 24-
hour periad. To aveid this eceurence,
and to be sure that nonhuman primates
are givenr water as often as required for
their well-being, we proposed to add a
certification requirement in proposed
§ 3.87(d) that wonld state that each
nonhuman primate in & primary
enclosure delivered for transport was
last offered food during the 12 hours
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before delivery to a carrier or
intermediate handier and was last
offered water during the 4 hours before
delivery to a carrier or intermediate
handler. As proposed, it would also
have to include the date and time each
nonhuman primate in the primary
enclosure was last offered food and
water. We proposed that carriers and
intermediate handlers that the
nonhuman primates were provided
water within that 4 hours before not be
allowed to accept nonhuman primates
for trangport unless this certification
accompanies the animal, is signed and
dated by the consignor, and includes the
date and time it was executed. We
proposed that this certification, as well
as the others required in proposed

§ 3.87, would also have to specify the
species of nonhuman primate contained
in the primary enclosure. Several
commenters opposed the requirement
for certification of the time of last
feeding and watering. We continue to
believe that such certification is
necessary for effective implementation
of the regulations and are making no
changes to the proposal based on these
comments.

In addition, in accordance with
proposed § 3.90, “Food and water
requirements,” which has been changed
to § 3.89 in this revised proposal, we
proposed that the time periods
applicable to carriers and intermediate
handlers for feeding and watering the
nonhuman primates would begin with
the time the animal was last offered
food and water, in accordance with the
certification. As we discussed in the
supplementary information of our
proposal, we believe that the proposed
requirement that the consignor certify
delivery to the carrier or intermediate
handler, and were offered food within 12
hours before delivery to the carrier or
intermediate handler accepting the
animals, would avoid situations where
the carrier or intermediate handler
would have to provide food and water
immediately upon acceptance. We
proposed to add these requirements so
that carriers and intermediate handlers
would be better able to provide any
needed care and so that the nonhuman
primates being transported would not go
more than 12 hours without water or 24
hours without being offered food, if 1
year of age or more, and would not go
more than 12 hours without being
offered food, if less than 1 year of age.

In our proposal, we proposed to
clarify the certifications required from
the consignor regarding conformance of
the primary enclosure with the
regulations in Subpart D, and
acclimation of nonhuman primate to

temperatures lower than those
prescribed in the regulations, We
proposed to require that the certification
of acclimation be signed by a
veterinarian, that it specify a minimum
temperature that the nonhuman primate
can safely be exposed to, and that it
specify each of the animals contained in
the primary enclosure to which the
certification is attached, rather than
referring to the shipment of animals as a
whole. We included the contents of the
certifications in paragraphs (e) and (f) of
proposed § 3.87, respectively. We
proposed to clarify current § 3.85(c) by
requiring that the temperatures to which
a nonhuman primate i exposed must
not be lower than the minimum
temperature specified by the
veterinarian and must be reasonably
within the generally and professionally
accepted range for the nonhuman
primate as determined by the
veterinarian, considering its age,
condition, and species of the animal,
even if it is acclimated to temperatures
lower than those prescribed in the
regulations. A small number of
commenters addressed this last
provision. Several expressed concern
that allowing the veterinarian to specify
a minimum temperature would be
difficult to implement without major
modifications of the entire airline
tracking system for cargo. The
remainder of the commenters
recommended that the regulations
require assurance that the ambient
temperature will be above the minimum
temperature specified in the veterinary
certificate of acclimation under all
circumstances, We are making no
changes to our proposal based on these
comments. In enforcing the regulations,
we expect conformance within all
practical limits. Our responsibility and
concern is to ensure that overall weli-
being of the animals transported. We
believe that the provisions regarding
minimum temperature are workable as
written, and do not believe it would
serve any practical benefit to amend
them.

We proposed to add limitations on
how long a nonhuman primate can be
held at a terminal facility while wailing
to be picked up by the consignee. We
proposed to adopt the time limitaticns
provided in part 2, § 2.80, "C.0.D.
shipments". Accordingly, we proposed
that the consignor must attempt to notify
the consignee upon arrival, and at least
once every 6 hours for 24 hours after
arrival, and then must return the animal
to the consignor or to whomever the
consignor designates if the consignee
cannot be notified. Under our proposal,
if the consignee is notified and does not

take physical delivery of the nonhuman
primate within 48 hours of its arrival, the
carrier or intermediate handier must
likewise return the animal to the
consignor or to whomever the consignor
designates.

We proposed to revise current
§ 3.85(d) to specifically require that
carriers and intermediate handlers
continue to maintain nonhuman
primates in accordance with generally
accepted professional and husbandry
practices as long as the animals are in
their custody and control and until the
animals are delivered to the consignee
or returned to the consignor or to
whomever the consignor designates. We
proposed to require the carrier or
intermediate handler to obligate the
consignor ta reimburse it for the
expenses incurred by the carrier or
intermediate handler in returning the
animal. These requirements appeared in
proposed § 3.87(g). No commenters
addressed these provisions and we are
making no changes to them in this
revised proposal.

Primary Enclosures Used to Transport
Nonhuman Primates—§ 3.88 (revised as
Section 3.87)

We proposed to reorganize the
provisions of current § 3.86 and to make
nonsubstantive changes to this section
for clarity. These provisions appeared in
§ 3.88 of our proposal, which has been
changed to § 3.87 in this revised
proposal. One of the provisions in the
current regulations, which appeared in
§ 3.88(a)(4) of the proposal, is that
primary enclosures be constructed so as
to allow easy removal of any animals in
the event of an emergency. A small
number of commenters opposed this
provision; one commenter recommended
that we issue standards for the removal
of animals from enclosures. Although
we believe that provision for the safe
and quick removal of transported
animals is necessary for their well-
being, the “emergency" nature of such
removals does not lend itself to specific
standards. Therefore, we are making no
changes to the proposal based on these
comments. In addition to adopting the
provisions of current § 3.88, our original
proposal contained the following
additional substantive changes to the
current regulations.

We proposed to revise completely the
current regulations concerning the
number of nonhuman primates that can
be transported together in one primary
enclosure. The current regulations allow
up to ten nonhuman primates to be
transported in one primary enclosure.
The guidelines issued by the Interagency
Primate Steering Committee for the
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transportation of nonbuman primates
state that, as a general principle,
nonhuman primates should be
transported in individual compartments
to avoid transmission of disease except
when necessary to minimize social
siress, In our proposal, we stated that,
based upon ovur experience in regulating
the transportation of nonhuman
primates and upon consideration of the
information available, we have
determined that placing this number of
nonhuman primates together in a
sitnation that is unusual to and therefore
stressful to the animals is dangerous for
the animals and to the humans handling
them. We therefore propesed in

§ 3.88(d){1) that each norhuman primate
be transported individually in separate
primary enclosures that may be
connecting, except that the following
social groupings could be maintained
during transportation: (1) A mother with
her nursing infant, (2) an established
male-female couple (anless the female is
in estrus) or a family group, and (3] a
pair of juveniles that have not reached
puberty.

A number of commenters
recommended that the regulations
require that if a pair of juveniles are
transparted together, they be
compatible. We believe such a
clarification is appropriate and have
added it to this revised proposal.
Several commenters stated that we
should extend these exceptions to zllow
any nonhuman primates that are
compatible to be transported in the
same primary enclosure. While we
believe that combining two compatible
juveniles in one enclosure would pose
minimal risk to the nonhuman primates,
we believe that combining two adult
nonhuman primates, other than a male-
iemale couple, would pose unacceptable
risks. Bagad on our experience enforcing
the regulations, we have determined
that the siresses of transportation can
cause two otherwise compatible
nonhuman primates to become
aggressive and dangerous to each other.
We are therefore making no chenges to
our proposal based on these comments.

In § 3.88{d)(2) of our proposal, we
proposed that nonhuman primates of
different species must not be
transported in adjacent or connecting
primary enclogures. Several commenters
recommended that we allow nonhuman
primates of different species to be
transported in adjacent enclosures. We
believe that the potential stress to the
nonhuman primates of being in such
close proximity with nonhuman
primates of other species requires such a
resiriction, and we are therefore making

no changes to our proposal based on
these comments.

We proposed to completely revise the
requirements for ventilation openings
for primary enclosures that are not
permanently affixed to the primary
conveyance to provide substantielly
greater ventilation openings for the
nonhuman primates’ comfort during
travel. A large number of commenters
opposed our proposed changes to the
amount of wall surface that must be
comprised of ventilation openings. The
commenters staled that the proposed
inereases in ventilation openings were
uvndesirable because they would expose
the animals to more stress from the
outside environment, they would reduce
the animals protection from cold
temperatures and drafts, and they would
weaken shipping containers, Based on
the evidence provided in these
comments, we believe that the well-
being of nonhuman primates that are
transported would be best served by
retaining the current regulations
regarding the percentage of wall space
that must be comprised of ventilation
openings, and are proposing to do so in
this revised proposal. We are, however,
including a provision in this revised
proposal that differs from the current
regulations. The current regulations
require that at least cne-third of the
total minimum area required for the
ventilation of primary enclosures used
for transportation be located on the
lower one-half of the primary enclosure
and, likewise, at least one-third be
located in the upper one half. In this
revised proposal, we are including
provisions to require that all of the
ventilation openings be located on the
upper one-half of the primary enclosure.
Research conducted by the Federal
Aviation Administration indicates that it
is not necessary for the animals® well-
being that one-third of the openings be
located on the lower one-half of the
enclosure. To the contrary, research has
shown that epenings on lower one-half
of the enclesure are in many instances
detrimental to the nonhuman primates
being transported. Timid animals such
as nonhuman primates benefit from the
security provided by a solid wall in the
lower one-half of the enclosure, and can
be caused stress by openings on the
lower one-half.

In our proposal, we proposed an
additional construction requirement that
would allow the Roor of a primary
enclosure to be wire mesh or slatted but
that would require it to be designed and
constructed so that the nonhuman
primate contained inside cannot put any
part of its hody between the slats or
through the mesh in order to prevent

injury to the nonhuman primates. Also,
we proposed to require that primary
enclosures be constructed of materials
that are nontoxic to the animal and that
would not otherwise harm their health
or well-being.

In proposed § 3.88([}, we proposed
addilional marking requirements for the
outside of primary enclosures to betier
ensure there careful handling, so as to
avoid causing the nonhuman primates
additional stress. In this revised
propesal, we are removing the
requirement that primary enclosures
must be clearly marked with the words
“Do Not Tip" and “This Side Up."” We
believe that such markings are
unnecessary if the enclosures are
marked with the words “Wild Animals™
or “Live Animals,” as proposed. Several
commenters stated that the proposed
marking provisions do not comply with
the marking requirements of the
International Air Transport Assoeiation
(IATA), and recommended that the
IATA standards be used. The
regulations proposed are the minimum
standards we believe necessary ta
ensure the health and well-being of the
animals being transported. In cases
where the IATA standards exceed those
inchided in our proposal, there would be
nothing prohibiting their use. However,
we do not believe it would be
appropriate to require that they be used.
Further, the IATA standards apply to air
transport, and we do not believe it
would be appropriate te require them to
be used for all forms of transpertation.

In § 3.88(g} of our proposal, we
proposed that the documents that must
accompany the nonhuman primates be
held by the operator of the primary
convevance i it is a surface
conveyanee, or attached to the outside
of the primary enclosure. We proposed
that if such documents are attached to
the primary enclosure, they must be
placed in a secure but accessible
manner, so that they can be removed
and securely returned, and so that they
are easily noficed. Several commenters
indicated that it would be more
appropriate to store shipping documents
in an airway bill pouch than te attach
them to a primary enclosure. Under our
proposed rule, such storage would be
permissible and we are making no
changes io our proposed rule based on

‘these comments.

We also propased to require that
instructions for food and water, and for
administration of drugs, medication, and
other special care be attached to the
primary enclosure,
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Primary Conveyaences—Saction 3.89
(Revised os Section 3.88)

Prescribed ambient temperature limits
in prismary conveyances used to
transport nonhuman primates were part
of the standards before the 1977
revisions to the regulations, but were
inadvertently omitted from those
revisions. In our proposal, we propesed
to reinstate them for surface
transportation, in order to prevent
nonhuman primates from being
transported under temperature
conditions that would be harmful to
their health and physical well-heing,
The current regulations prescribe upper
and lower ambient temperature limits
for nonhuman primates held in terminal
facilities and prescribe lower
temperature limits for nonhuman
primates placed on transporting devices.
We believe that it is equally important
for the health and well-being of
nonhuman primaies that these limits be
followed while the animals are in
transport as well as when they are an
either end of their journey. Under the
regulations we proposed, all persons
subject to the Animal Welfare
regulations would be required to
maintain the temperature inside a
primary conveyance between 45 °F (7.2
°C) and 85 °F (30, °C) during surface
transportation af all times a nonhuman
primate is present. Because it would be
impracticable to monitor the ambient air
temperature inside the eargo area during
air transportation, we proposed to
require instead that it be maintained at
a level that ensures the health and well-
being of the species housed, in
accordance with generally accepted
professional and husbandry practices, at
ail times & nonhuman primate is present.
We also proposed to add requirements
that a primary enclosure be positioned
in a primary conveyance in a manner
that provides protection from the
elements, guch as rain, wind, snow, and
sun, and that is far enough away from
animals that are generally considered to
be natural predators or enemies of
nonhuman primates so that the
nonhuman primates cannot reach, see,
or smell them. We proposed to add
these precautions to help avoid exposing
nonhuman primates to known causes of
distress and to make traveling less
stressful for the animals.

Several commenters opposed the
provision in proposed § 3.89(e) for a
minimum temperature of 45 °F (7.2 °C),
and recommended that it be higher.
Other commenters recommended that
we delete all minimum and maximum
emperature standards. We believe that
the temperatures standards we
I'roposed ave reasonable and tolerable

for nonhuman primates and are making
no ehanges to our proposal based on
these comments.

A number of comments recommended
that the regulations include a sperific
minimum distance for separating
nonhuman primates from predaters or
natural enemies. We are making no
changes to the propesal based on these
comments. Because of the tremendous
numbers of variables in shipping
conditions, it would be impossible to
establish one minimum distance that
would be appropriate in all situations.
However; we are revising the proposal
regarding separation from predators or
other enemies to remove the
requirement that the nonhuman
primates not be able to smell these
animals. We are making this change due
to the practical difficuities that would be
associated with separating the animals
in such a way, and also due to the
difficulty in determining whether ane
animal can smell another.

One of the provisions in current § 3.87
that we proposed te retain, and which
was included in § 3.89(f) of the propesed
rule, was in the requirement that
primary enclesures be positioned in the
primary conveyance in a manner that
allows the nonhuman primates to be
remaved guickly in an emergeney.
Several commenters recommended that
this requirement be expanded to require
that noshuman primates be loaded last
and unloaded first. While we encourage
such a practice, and recognize that it is.
already customarily followed, we donot
believe it would be practical to require it
in the regulations.

In this revised proposal we are
removing certain wording that eriginally
appeared in § 3.80(i) of our proposal. We
believe that the wording, concerning
which materials may be transported
with nonhuman primates, is both
redundsnt and confusing. This wording
change does not affect the substance of
the provision as eriginaily proposed.

Food and Water Requirements—Seetion
3.90 (Revised as Section 3.89)

We proposed to make nonsubstantive
changes to the current regulations to
make it clear that carriers and
intermediate handlers must provide food
and water to nonhuman primates being
transported within a prescribed number
of hours from the time the animals were
last offered food and water. We
proposed to require that eonsignors
subject to the Animal Welfare
regulations certify the date and time the
nonhumen primate was last offered food
and water. Under our proposal, carriers
and intermediate handlers would be
required to determine the appropriate
time for providing food and water based

upon the information in the eertification.
Everyone else transporting 2 nonhuman
primate would be required to provide
food and water within a preseribed
number of hours after they last offered
the animal food and water. We:
proposed this requirement so that
nonhuman primates would not go longer
than 24 hours without food or longer
than 12 hours without water. Under our
proposal, the prescribed number of
hours, the same as in the current
regulations, differed based upon the age
of the nonhuman primate. We also
proposed to require that nonhuman
primates must be offered food within 12
hours before being transported in
commerce, so that carriers and
intermediate handlers would not have to
provide food and water immediately
upon acceptance. Although, under our
propesal, proper food weuld have to be
provided, in accordance with proposed
§ 3.82, we realize that the necessities of
ravel may require less variation iny the
types of food offered and in the method
of feeding. Aceordingly, we added &
footnote in proposed § 3.90to take the
exigencies of travel into account. We
praposed to included requirements for
design, construction, and placement of
foed and water containers for the
nonliuman primates® safety, comfort,
and well-being. As previously discussed,
we proposed to incorporate in propesed
§ 3.87 (revised as § 3.86) the requirement
that earriers and intermediate handlers
not accept nonhuman primates for
transport unless written instructions
concerning food and water requirements
are affixed to the outside of the primary
enclosure. In § 3.90, we proposed to
require that congignors subject to the
Animal Welfare regulations attach
securely to the primary enclosure all
written instructions concemning the
nonhuman primates’ foed and water
requirements during transportation.

A number of commenters supported
proposed § 3.90, as written. One
commenter specificaily opposed these
provisions, which we continue ta believe
are necessary for the well-being of
nonhuman primates in transit. A small
number of comments recommended that
nonhuman primates in transit have
access ta fresh, clean water at all times.
We believe such a requirement would
be impractical, and we are making no
changes to our proposal based on these
comments. One commenter
recommended that the term “potable
water"” be replaced with the term “water
suitable for drinking.” The two terms are
synenymous and we are making no
change to our proposel based on this
comment.
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One commenter stated that the
regulations should require that food be
offered twice in 24 hours to animals
greater than 1 year of age, and three
times in 24 hours to animals less than 1
year of age. We do not believe such a
requirement is necessary or would be
practical and we are making no changes
to our proposal based on this comment.
A small number of commenters
recommended that, instead of requiring
certification of the last feeding and
watering, and requiring that the animal
be fed and watered within a specified
time after acceptance for transport, it be
encouraged that the consignor offer food
end water to the animal immediately
before shipment. We believe that such a
change to our proposal would remove a
necessary mechanism for ensuring that
norhuman primates do not go
excessively long periods of time without
food and water. Additionally, it is not
wise to give food or water to an animal
immediately before transportation, as it
may become sick and soil its cage, or
aspirate food or water into its lungs. We
are therefore making no changes to the
proposed rgulations based on these
comments.

Care in Transit—Section 8.91 (Revised
as Section 3.90)

We proposed to clarify current § 3.69
to expressly require compliance with
these regulations by any person subject
to the Animal Welfare regulations who
is transporting a nonhuman primate in
commerce, regardless of whether the
nonhuman primate is consigned for
transport.

We proposed nonsubstantive changes
te this section for purposes of clarity
along with the following substantive
changes.

We proposed to require that during
surface transportation, regulated
persons must obtain any veterinary care
needed for the nonhuman primates at
the closest available veterinary facility.
We also proposed to require that, during
air transportation, carriers or
intermediate handlers arrange for any
veterinary care that is needed for the
nonhuman primates as soon as possible.

We proposed to add an exception to
the current regulations to prohibit the
transportation in commerce of a
nonhuman primate in obvious physical
distress, in order to allow transport for
the purpose of providing veterinary care
for the condition.

When nonhuman primates are
initially removed from their primary
enclosures after travel they may be
unusually active or perhaps agitated. In
order lo avoid any resultant injury to the
animals we proposed a requirement that
would allow only authorized and
experienced persons to remove

norhuman primates from their primary
enclosures during transport in order to
protect both the nonhuman primates,
which could injure themselves in
frenzied movement, and the people
handling them: In this revised proposal,
we are retaining this provision, but are
adding qualifying language to provide
that other individuals may remove the
nonhuman primates if required for the
health or well-being of the animals.

In our original proposal, we proposed
to add a paragaraph that would specify
that these transportation standards
remain in effect and must continue to be
complied with until the animal reaches
its final destination, or until the
consignee takes physical delivery of the
animal if the animal has been consigned
for transportation. In the proposal, we
stated our belief that this provision is
necessary to prevent any gap in care for
the nonhuman primates and in
responsibility for its care. While we
continue to believe that it is important to
insure that no gaps occur in the care of
the nonhuman primates in
transportation, we believe that this
intent could be clarified by making a
change in the wording of our original
proposal. To eliminate any confusion as
to what constitutes “final destination,"”
we are changing our proposal to provide
that the transportation regulations must
be compiled with until a consignee takes
physical delivery of the nonhuman
primate if it is consigned for
transportation, or until the animal is
returned to the consignor.

A number of commenters supported
the provisions of proposed § 3.91 as
written. One of the provisions of the
current regulations, which we proposed
to include in § 3.91(a) and (b), was that
the animals in transit must be checked
on at least every 4 hours. One
commenter recommended this provision
be changed to at least once every 6 to 8
hours, Based on our experience the
current regulations, we believe the
current standards of monitoring at least
every 4 hours already represent an
acceptable minimum, and are making no
changes to our proposal based on this
comment.

Terminal Facilities—Section 3.92
(Revised as Section 3.91)

Current § 3.90 imposes duties on
carriers and intermediate handlers
holding nonhuman primates in animal
holding areas of terminals to keep the
animals away frem inanimate cargo, to
clean and sanitize the area, to have an
effective pest control program, to
provide air, and to maintain the ambient
temperature within certain prescribed
limits. Under the current regulations,
there is no similar obligation imposed
upon other persons who transport these

animals. As a result, animals could be
held in animal holding areas under
hazardous conditions.

We proposed that the same duties
currently imposed upon carriers and
intermediate handlers be imposed upon
any person subject to the Animal
Welfare regulations transporting
nonhuman primates and holding them in
animal holding areas, since the animals
require the same minimum level of care
regardless of which regulated person is
transporting the animals.

We proposed to add restrictions to
prevent regulated persons from holding
nonhuman primates within physical and
visual reach of other animals and other
species of nonhuman primates, since
this is upsetting to them. We are also
proposing that the length of time
regulated persons be allowed to hold
nonhuman primates in terminal facilities
upon arrival be the same as that
allowed for consigned animals under
proposed § 3.87(g) (revised as § 3.86(g}).
In our proposal, we stated our belief that
this limitation on holding periods in
terminal facilities is necessary to
prevent regulated persons from leaving
nonhuman primates in terminal facilitics
for any reason, such as to await
additional shipments, and that, as a
result, the stress of travel for nonhuman
primates would be reduced.

In proposed § 3.92, we proposed to
continue the temperature and
ventilation requirements contained in
current § 3.90 and also to include the
provisions requiring shelter from the
elements for nonhuman primates that
are currently included in § 3.91
“Handling,” because they are applicable
to regulated persons holding nonhuman
primates in animal holding areas of
terminal facilities. Under our preposal,
the proposed regulations for handling
would be limited to the safeguards that
must be provided during pysical
handling and movement of nonhuman
primates, as its heading suggests.

A number of commenters supported
the provisions of proposed § 3.92 as
written. A small number of commenters
stated in general that the proposed
provisions were too strict and
restrictive. One commenter expressed
concern that the proposed temperature
requirements would prevent many
airports from accepting primate
shipments. We are making no changes
based on these comments. The
provisions proposed are provisions that
have been in effect since 1978, and have
presented no significant practical
problems since that time. A number of
commenters stated that it was
inconsistent to allow animals to
commingle with inanimate cargo in the
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cargo areas of a conveyance, but nat in
terminal facilities. While we agree that
it would be desirable to impose such a
resiriction with regard te primary
conveyances, standard transportation
practices would make such a restriction
impractical and unworkable. However,
it is possible to separate animals from
inanimate carge in terminal facilities,
and we continue to believe it is
appropeiate for the well-being of the
animals te retain such a restriction.

One commenter recommended that
bedding be required when the ambient
temperature reaches a low of 45° F. We
are not certain what type of bedding the
commenter is referring to. Proposed
§ 3.88 would require litter in primary
enclosures. If the commenter is refesring
lo additional forms ef bedding, while we
encourage such use, we believe thai it
would be impractical ta require it in the
regulaticns.

Based on comments we received in
response Io other areas of our proposed
rule, we are making a wording change in
§ 3.92(c] of this revised propesal to read
that “ventilation,” rather than "air,
preferably fresh air’* must be pravided
in animal holding areas. The information
presented to us indicates that in many
cases recyeled air is of superior quality
to “fresh’™ air.

Handling—section 5.93 (Revised as
section 3.92)

Current § 3.9% imposes duties on
carriers and intermediate handlers for
proper handling and movement of
nonhuman primates. For the reasons
explained above under “Terminal
facilities," we proposed that these same
duties be imposed upon any persan
subjeet to the Animal Welfare
regulations handling & nonhuman
primate at any time during the course of
{ranspartation in commerce, so that the
animals” bealth, safety, and well-being
will be protected at all times during
trarsport. The regulations we proposed
would continue to include movement
from an animal holding area of a
terminal fzcility te a primary
conveyance and from a primayy
coaveyance lo a terminal facility. They
would also continue to provide
requirements for movement of a
nonhuman primate on a transperting
device. We proposed ta broaden this
sectian to include movement within and
between primary conveyances, and
movement within and between terminal
facilities, because nonhuman primates.
may travel on several different primary
conveyances and be moved areund
within terminal complexes in the course
of their travel.

We also proposed te require that
lransposting devices on which
nonhuman primates are placed to move

them be covered ta protect the
nonhuman primates when the outdocr
temperature falls below 45° {7.2° C). The
current regulations require this
protection when the outdoar
temperature falls below 36° (19° €). In
our proposal, we stated our belicf that
providing this protection becomes
necessary at the lower temperature
proposed, and that the proposed
requirenrent will protect the health and
well-being of nonhuman primates. One
commended that the temperature
provisions in the section on handling be
modeled after the provisions for dogs
and eats housed in outdoor housing
facilities. We believe that the difference
between housing conditions and
transportation conditions are too great
to make the use of the same regulations
appropriate. We are therefore making no
changes to the proposal based on this
comment.

Alir carriers commonly use conveyor
belts and inclined belts for loading and
unleading animals into airplane cargo
space. These methods of loading can
cause psychological distress to the
animals. We proposed to allow
nonhuman primates to be placed on
inclined conveyor belts used for loading
and unloading aircraft enly, and only if
an altendant is present al each end of
the conveyor belt in case an animal has
an extreme adverse reactian. We
proposed to prohibit placing nonhuman
primates on unattended conveyor belts
or on elevated conveyor belts, such as
baggage claim conveyor beks, since
these forms of tilted movement cause
nonhuman primates extreme distress
and alternative means of moving the
animals can generally be provided
without great inconvenience. The
transport crate is also more subject to
tipping over or fslling when on conveyer
belts if the animal becomes excited or
agilated. We are making ne changes
regarding these provisions in this
revised proposal.

Miscellaneous

Some commenters recommended that
we make various nonsubstantive
wording changes to the propesal for
purposes of clarity. We have made such
changes where we considered them
appropriate. Additionally, a pumber of
commenters made recommendation that
addressed issues outside the scope of
our propesal, including recommended
husbandry practices and requires that
we extend our enforcement to animals
not currently regulated. While we are:
making no ehanges to our proposal
based on these comments, we have
carefully reviewed them and will take:
whatever action is appropriate.

Public Comments on Reguletory Impact
Analysis and Regulatory Flexibility Act
Analysig

As required by Executive Oxder 12291,
we conducted a preliminary regulatory
impact analysis regarding the propesed
rule. The preliminary analysis
determined that implementation of alk
the proposed revisions and additions to
the exiating regelations would have a
cost impaet in exeess of $100 million on
the economy. Thus the proposed rule
would be a “major rule.”

At the gutset of the preliminary
regulatory impact analysis, we
determined that the congressional
mandate to promulgate more stringent
reguliations reflected the increasing
public concern for and the absence of aa
appropriate market mechanism that
adequately provides humane care and
treatment of animals. We also
determined that extensive and complex
analysis of alternative provisions may
be necessary to develop a rule that
would minimize the regulatory impact
on regulated establishments and the
economy. Furthermore, we determined
that the complexity of the factors being
measured, the lack of statistical or any
other available data source, the
diversity of regulated establishments,
and time and resource constraints
would impaet the extent of analysis.

We relied on several informational
sources, such as expert opinion from
across the country, inspection farms of
regulated sites, and experience in the
implementation of animal welfare
regulations in assessing the potential
regulatory burden. The preliminary
regulatory impact analysis represented
our best efforts to promulgate adequate
regulations as mandzted by the Act and
to fulfill our obligations under Executive
Order 12291,

We received many eomments from the
research community, dealers, and the
general public naoting that the
preliminary regulatory impact analysis
contained “overinflated” cost estimates.
Only one of the comments from the
general public provided detailed
information of alternative estimates of
compliance costs for each new provision
in the propesed rule. Most of the
comments contained a formatted
statement indicating Lhat costs in the
analysis were "“overinflated,” and that
well-run animatl facilities already
comply with the proposed requirements.

Conversely, we alss received:
comments from the research community
ang the general public stating that the:
cost estimates in the preliminary
regulatory impact analysis were too low.
Again, only one commenter from the
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research community provided detailed
information and different compliance
cost estimates for implementing the
proposed rules. The commenter's
estimates doubled our cost estimates.

Many commenters also stated that the
proposed rule would inflate the cost of
animal research, making it cost
prohibitive, Others stated that the
proeposed rule would cost too much to
implement and would put small dealers
out ol business. In addition, a few
commenters from the research
community stated that the proposed rule
would cost toe much and would put
small rescarchers out of business. A
small number of commenters stated that
the proposed amendments would reduce
the availability of puppies and litters
and/or make pets too expensive,

The proposed amendments to the
regulations that weuld have the greatest
economic impact—the exercise of dogs
and the establishment of environments
to promote the psychological well-being
of nonhuman primates—were mandated
by the 1985 amendments to the Act.
Although, as discussed below, the
provisions of this revised proposal
would have a significantly reduced
economic impact from those of the
original proposal, the economic impact
would not be eliminated.

As noted, upon review of the many
comments received and ongoing
consultation with other Federal
agencies, we have developed an
alternative proposal, set forth in this
document. In doing so, we have
considered and will continue to consider
all alternative, but enforceable,
approaches in order to develop final
regulations that will impose the least
cost on regulated establishments within
statutory goals. This revised proposal
incorporates many of the comments
received in response to the previous
proposed rule, contains more
perfermance-based standards, and
minimizes the potential regulatory
impact on affected establishments.

A large number of commenters,
primarily from the research community,
stated that insufficient detail was
included in the preliminary regulatory
impact analysis to explain the
discrepancies between that analysis and
cne conducted by a national research
association. These commenters stated
that, according to the alternative
analysis submitted, a 15 percent
reduction in expenditures for actual
research would be an important effect of
the proposed regulations. Again, it is
important to note that the regulatory
impact analysis for this revised proposal
indicates a significantly reduced impact
from that projected for the original
propesal. With regard to the

discrepancies between the published
regulatory impact analysis and the
alternative anelysis, we must assume
that the use of different methodologies
in the assessment of potential
compliance costs have led to different
results. There is no disagreement over
whether the proposed amendments
would have a significant economic
effect. We do disagree, however, with
the way the figures regarding the
potential impact are interpreted in the
commenters’ analysis. The regulatory
impact analysis for the original proposal
distinguished between capital
expenditures, which would have been a
large part of the impact from the
proposed provisions, and annual
expenditures, through which actual
research activities are funded. We
believe that the variability among
funding procedures for different
research facilities does not allow the
conclusion that the proposed rule would
cause a 15 percent reduction in
expenditures for actual research.

Some commenters from the research
community asserted that we failed to do
a cost-benefit analysis as required by
Executive Order 12291, Many more
commenters from the research
community and the general public stated
that the regulations would provide no
benefit to animals or improvements in
animal care,

The general requirements for a
regulatory impact analysis under
Executive Order 12291 of proposed
Federal rules require an identification of
the costs and benefits of a proposed
rule. They provide that benefits and
costs be examined and that regulatory
objectives be chosen to maximize net
benefits to society or involve the least
cost to society. The preliminary
regulatory impact analysis we
conducted for the previcus proposal
examined the potential benefits to
society and animals arising from the
proposed rule, and indicated that these
benefits could not be precisely
quantified. In the absence of actual
dollar figures for benefits, it was
impossible to estimate the net potential
benefits expressed in dollar amounts.

A large number of commenters
disagreed with the statement in the
summary of the regulatory impact
analysis included with the proposed rule
that study results do not suggest that the
proposed regulations would cause
research establishments to abandon the
use of animals. The data available to us
continues to support that original
conclusion. This determination is
discussed below under the heading
“Executive Order 12291."

Many commenters stated that no
documentation was provided for the

calculations in the preliminary
regulatory impact analysis. The data
utilized in the anealysis was included as
an appendix to the study, which was
avaiiable for public inspection.

A number of commenters stated that
the proposed amendments to the
transportation standards in the
regulations would result in a subsiantial
increase in the cost of research animals.
As stated above, we agree that the
proposed amendments would have an
economic impact. With regard to
increased transportation costs, however,
there was insufficient data available to
project the costs of revised
transportation standards. We invite and
welcome comments or pertinent
information regarding this area.

We digagree with the opinion
expressed by many commenters that
animals will not receive improved
animal care or benefits under amended
regulations. There is considerable
scientific data that supports the
regulatory requirements designed to
increase the level of animal care and
treatment afforded to animals in
regulated establishments. Requirements
that provide for better and enriched
animal housing environments,
appropriate veterinary care, and
procedures that minimize animal pain
and discomfort will, we believe, improve
animal welfare and benefit regulated
animals.

Some commenters from the research
community and the general public stated
that the Department has failed to
consider alternatives that will achieve
statutory goals and invelve the least
cost to society. We disagree with these
commenters. In developing the proposed
rule, we sought comments and input
from the regulated establishments, the
general public, and interested Federal
agencies. Previous proposals contain
extensive discussion and explanation of
alternative provisions for each new
revision or change required by the
amendments. Our revisions to the
proposed rule contained in this
document reflect our continued effort to
identify and analyze alternatives and
select appropriate requirements to meet
the statutory objectives. We will also
finalize rules only after all relevant
factors are censidered, including least
costly alternatives, in achieving
statutory goals.

A small number of commenters
addressed issues regarding the potential
costs of the proposed provisions that
were outside the scope of the proposal
and its accompanying economic
analyses. Some of these commenters
gtated that Congress should provide
additional funds to the research
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community to implement the new
regulations. Others stated that the
projected costs could be better spent
finding cures for life-threatening
diseases and saving human lives.
Although we consider these issues
important ones, they concern areas
outside the purview of the Department.

Statutory Authority for This Proposed
Rule

This proposed rule is issued pursuant
to the Animal Welfare Act (Act), as
amended, 7 U.S.C. 2131-2157, Congress,
in enacting the Food Security Act of
1985, Pub. L. No. 98-198, added
significantly to the Secretary’s existing
responsibilities to promulgate standards
for the care and treatment of animals
covered under the Act. The declared
policy of the Act is to ensure that
animals intended for use in research
facilities, as pets, or for exhibition
purposes, are provided humane care and
treatment; to assure the humane
treatment of animals during
transportation; and to prevent the sale
of stolen animals.

The Act requires that the Secretary of
Agriculture promulgate standards to
govern the humane handling, care,
treatment and transportation of animals
by dealers, operators of auction sales,
research facilities, exhibitors, and
carriers and intermediate handlers.
These standards are to include minimum
requirements for handling, housing,
feeding, watering, sanitation,
ventilation, shelter from extremes of
weather and temperatures, adequate
veterinary care, and separation of
species. The 1985 amendments to the
Act specifically require the Secretary to
promulgate standards for exercise of
dogs and for a physical environment
adequate to promote the psychological
well-being of primates.

The proposed rule includes changes
and additions to the standards required
by the 1985 amendments as well as
modifications based on our experience
in administering and enforcing the Act.
The Act authorizes these changes
specifically in section 13 (7 U.S.C 2143)
and in the grant of rulemaking authority
contained in section 21 (7 U.S.C. 2151).

Executive Order 12291

We have examined the regulatory
impact of this revised proposal in
accordance with Executive Order 12291,

We are publishing revised proposed
standards for the humane handling,
care, treatment, and transportation of
dogs, cats, and nonhuman primates
(subparts A and D, part 3, Standards).
These revised proposed standards
include standards for exercise of dogs
and for a physical environment

adequate to promote the psychological
well-being of nonhuman primates, as
required by the amendments to the Act.
The amendments to the Act reflect a
Congressional determination that
additional or revised standards
governing the humane care and
treatment of animals are desirable and
necessary. Further impetus of the 1985
amendments expanding the Animal
Welfare Act arises from the
determination of the absence of an
adequate market mechanism to ensure a
socially optimal level of welfare
afforded to animals used in the
production activities of regulated
establishments.

We are reproposing these rules
because of the significant changes we
have made to our original proposal. This
new proposal is based on an
examination of alternative standards,
the close to 10,700 comments received
on a proposal to amend part 3 published
in the Federal Register en March 15,
1989, professional opinions, and ongoing
consultation with other Federal
agencies. Furthermore, this revised
proposal is fully consistent with the
Department’s authority under the Act.

The regulatory impact of this
reproposal is discussed in more detail in
a Regulatory Impact and Flexibility
Study, which is available for public
inspection in Room 1141 of the South
Building, U.S. Department of Agriculture
between 8:00 a.m. and 4:30 p.m., Monday
through Friday, except holidays
(address above). The main findings of
the study are discussed below.

The largest regulatory burden of this
reproposal may result from the
requirements to ensure the exercise of
dogs and a physical environment that
promotes the psychological well-being
of nonhuman primates.

Compliance with these reproposed
standards may result in additional costs
for regulated establishments over those
imposed by the current standards. Study
results indicate that regulated
establishments may be required to
spend approximately $158 million for
additional capital improvements and $39
million in annual operating costs once
the regulations become effective. The
study indicates that over 73 percent of
the total capital expenditures resulting
from this reproposal would potentially
fall on research facilities. The study also
indicates that approximately 92 percent
of the annual operating costs required
by this reproposal would potentially fall
on research facilities. The discounted
value of the impact on the total
regulated industry is estimated at
approximately $552 million. These
additional costs indicate that the new
proposed standards in part 3 would

constitute a “major rule"” impact, and
may significantly increase costs for
animal care and housing.

These additional compliance costs
may also result in increased costs for
animal exhibits, pet owners and sport,
and numerous types of biomedical
research and drug development where
there are no available alternatives that
fully replace the use of a living
biological system. Continued animal
research is vital to develop therapies for
diseases such as AIDS, Parkinson's
disease, and heart diseases. Important
tradeoffs between the welfare of
animals and human welfare may occur.

Little evidence exists to indicate that
increased regulatory costs would cause
regulated establishments to abandon
their uses of animals. In order to
maintain the same level of activity, the
cost of production of these
establishments may increase in the
short run. However, for those forms of
research where alternative testing
methods that do not require the use of
animals exist, the imposition of the
proposed regulations may have the
effect of promoting more rapid
development of alternative technologies
which might otherwise take longer to
evolve. In the long run, the availability
of alternatives to animal uses in
research, testing, and education may
moderate the initial increase in the cost
of production.

A more stringent set of standards was
considered in the proposal to amend
part 3 that was published in the Federal
Register on March 15, 1989. The
discounted value of the total impact of
the previously proposed rule was

- estimated at $1.75 billion dollars, an

amount over three times the impact
estimated for this revised proposal. This
result is to be expected since the
performance-oriented standards in the
reproposal provide more flexibility, thus
allowing the regulated establishments to
meet requirements through several
means of compliance.

Potential benefits resulting from the
new standards were discussed in this
study, but could not be quantified. If the
public perception of levels of animal
welfare increase with the level of
stringency of the regulations, then the
benefits of greater public satisfaction
will also accrue to society. However,
given the difficulties in the
quantification of benefits, the least cost
criteria indicate that the performance-
based alternatives should be preferred.
This is because these alternatives
provide more flexibility for the regulated
establishments in achieving compliance.

The conclusions reached in the
regulatory analysis require a number of
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qualifications because of the exclusion
of other important variables in addition
to the valuation of benefits. Critical data
deficiencies currently exist in measuring
the anticipated changes in animal
housing conditions and the population of
animals housed by the reguiated
industry. Seme of the difficulties are
inherent in the diversity of factors being
measured, cthers reflect the dearth of
data collection efforts. The complexity
of issues associated with animal welfare
regulations also hinder the
comprehensive assessment of impacts in
a short period of time. Efforts should be
made to improve baseline information,
not for analytical purposes alone, but to
improve the development of Federal
animal welfare requirements.
Furthermore, policymakers will benefit
from an examination of the diversity of
functions, sizes and geographical
distribution of regulated industries
across the natiomn.

We intend to collect additional
information and refine the regulatory
impact analysis of this revised proposal.
We welcome comments or pertinent
information concerning the changes in
this regulatory action. The final
regulatery impact analysis will be
available upon publication of the final
rulemaking for subparts A and D of part
3. It is not expected that the final
analysis will affect the determination
that this rule would have an impact in
excess of $100 million annnally.
However, we will continue to examine
alternative approaches which will
minimize the regulatory burden on
regulated establishments within the
statutory requirements.

Regulatory Flexibility Act

We have analyzed the potential
impact of this revised proposal on small
entities, as required by the Regulatory
Flexibility Act {Pub. L. 96-354].

The impact of this repropesal on small
entities is discussed in more detail in a
Regulatory Impact and Flexibility
Analysis, which is available for public
inspection in Room 1141 of the South
Building, U.S. Department of Agriculture
between 8:00 a.m. and 4:30 p.m., Menday
through Friday, except holidays
(address above).

We estimate that approximately 1,460
small entities may be affected by the
revised requirements in subchapters A
and D, part 3, Standards, in this
reproposal. These 1,460 entities
represent about 39 percent of all small
establishments (3,771) licensed to
operate animal ventures under
provisions of the Act. Among the
affected entities are 1,227 small
breeders, 183 small dealers, and 50 small
exhibitors. We do not expect any

regulatory impact of this reproposal on
small research sites. No research site or
facility housing cats, dogs, or nonhuman
primates for research, testing, or
educational purposes would qualify as a
small entity.

The total regulatory burden on smail
breeders, dealers, and exhibitors of this
reproposal is estimated at
approximately $32.4 million. This
estimate represents the sum of
discounted values of annual costs ($1.64
million per year discounted at 10 percent
into perpetuity) to hire additional animal
caretakers or handlers and capital
expenditures ($18 million in the first
year) to replace, construet, or equip new
cat, dog, and nenhuman primate
enclosures and improve sheltered
housing facilities. The average
discounted impact per affected small
entity is estimated at appreximately
$22,171 per site.

Of the smal! regulated entities, small
breeders would be most affected by this
reproposal. Breeders represent about 57
percent of ali small regulated entities
and may incur approximately 80 percent
of the estimated compliance costs,
mostly from the new revised
requirements for the exercise of dogs.
An important distributional effect of the
repropesal is that the impact on
breeders will be concentrated on dog
breeders in the Midwest region of the
country. Eighty-five percent of all
breeders are located in this region.

An important result of the regulatory
flexibility analysis is that, in developing
this reproposal, we have chosen a less
costly approach to amend subparts A
and D of part 3, Standards. The
preliminary regulatory flexibility
analysis of the March 15, 1989, rule
estimated a discounted value of the total
impact on all small affected entities at
aboeut $153.7 million, or an average of
$105,249 per affected site. A comparison
between the previously proposed rule
and this reproposal indicates a potential
five-fold decrease in the costs imposed
on affected small entities.

We intend to collect additional
information and refine the regulatory
flexibility analysis of this reproposal.
We welcome comments or pertinent
information eoncerning the regulatory
burden on small regulated entities. The
result will be available upon publication
on the final rulemaking for subparts A
and D of part 3.

Executive Order 12372

These programs/activities under 9
CFR part 3, subparts A, B, C, and D, are
listed in the Catalog of Federal Domestic
Assistance under No. 10.025 and are
subject to the provisions of Executive
Order 12372, which requires

intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Paperwork Reduction Act

In accordance with section 3507 of the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the information
collected provisions that are included in
this proposed rule will be submitted for
approval to the Office of Management
and Budget {GMB]. Your wrilten
comments will be considered if you
submit them to the Office of Information
and Regulatory Affairs, OMB, Attention;
Desk Officer for APHIS, Washington,
DC 20503, You should submit a duplicate
copy of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, Room 886, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782,

List of Subjects in 8 CFR Part 3

Animal welfare, Humane animal
handling, Pets, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we propose to amend 9
CFR part 3 as follows:

PART 3—STANDARDS

1. The authority citation for part 3
would be revised to read as follows, and
the authority citation following all the
sections would be removed:

Authority: 7 US.C. 2131-2156; 7 CFR 2.17,
2.51, and 371.2{d}.

2. Subpart A would be revised to read
as follows:

Subpart A—Specifications for the Rumane
Handling, Cars, Treatment, and
Transportation of Dogs and Cats

Facilities and Operating Standards

Housing facilities, general.

Indoor housing facilities.

Sheltered housing facilities.

Outdoer housing facilities.

Mobiie or traveling housing facilities.
Primary enclosures.

Animal Health and Husbandry Standards
3.7 FExercise and socialization for dogs.

3.8 Feeding.

3.9 Watering.

310 Cleaning, sanitization. housekeeping.
and pest centrol.

3.11 Employees.

3.12 Social grouping.

Transportation Standards

313 Consignments te carriers and
intermediate handlers.

3.14 Primary enclosures used to transport
live dogs and cats.
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315 Primary conveyances (motor vehicle,
rail, air, and marine).

3.16 Food and water requirements.

3.17 Care in transit.

3.18 Terminal facilities.

3.19 Handling,

Subpart A—Specifications for the
Humane Handling, Care, Treatment,
and Transportation of Dogs and Cats !

Facilities and Operating Standards

§3.1 Housing facilities, general.

(a) Structure; construction. Housing
facilities for dogs and cats must be
designed and constructed so that they
are structurally sound. They must be
kept in good repair, and they must
protect the animals from injury, contain
the animals securely, and restrict other
animals and unauthorized humans from
entering.

(b) Condition and site. Housing
facilities and areas used for storing
animal food or bedding must be free of
any accumulation of trash, waste
material, junk, weeds, and other
discarded materials. Animal areas
inside of housing facilities must be kept
neat and free of clutter, including
equipment, furniture, and stored
material, but may contain materials
actually used and necessary for cleaning
the area, and fixtures or equipment
necessary for proper husbandry
practices and research needs. Housing
facilities other than those maintained by
research facilities and Federal research
facilities must be physically separated
from any other business. If a housing
facility is located on the same premises
as another business, it must be
physically separated from the other
business so that unauthorized humans,
and animals the size of dogs, skunks,
and raccoons are prevented from
entering it.

(¢) Surfaces.—(1) General
requirements. The surfaces of housing
facilities—including houses, dens, and
other furniture-type fixtures and objects
within the facility—must be constructed
in a manner and made of materials that
allow them to be readily cleaned and
sanitized, or removed or replaced when
worn or soiled. Interior surfaces and any
surfaces that come in contact with dogs
or cats must:

(i) Be free of excessive rust that
prevents the required cleaning and
sanitization, or that affects the structural
strength of the surface; and

(i1) Be free of jagged edges or sharp
points that might injure the animals.

(2) Maintenance and replacement of
surfaces. All surfaces must be

! These minimum standards apply only to live
dogs and cats, unless stated otherwise.

maintained on a regular basis. Surfaces
of housing facilities—including houses,
dens, and other furniture-type fixtures
and objects within the facility—that
cannot be readily cleaned and sanitized,
must be replaced when worn or soiled.

(3) Cleaning. Hard surfaces with
which the dogs or cats come in contact
must be spot-cleaned daily and
sanitized in accordance with § 3.10(b) of
this subpart to prevent any
accumulation of excreta and reduce
disease hazards. Floors made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material must be raked
or spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta.
Contaminated material must be replaced
whenever this raking and spot-cleaning
is not sufficient to prevent or eliminate
odors, insects, pests, or vermin
infestation. All other surfaces of housing
facilities must be cleaned and sanitized
when necessary to satisfy generally
accepied husbandry standards and
practices. Sanitization may be done
using any of the methods provided in
§ 3.10(b}(3) for primary enclosures.

(d) Water and electric power. The
housing facility must have reliable
electric power adequate for heating,
cooling, ventilation, and lighting, and for
carrying out other husbandry
requirements in accordance with the
regulations in this subpart. The housing
facility must provide adequate running
potable water for the dogs’ and cats’
drinking needs, for cleaning, and for
carrying out other husbandry
requirements.

(e) Storage. Supplies of food and
bedding must be stored in a manner that
protects the supplies from spoilage,
contamination, and vermin infestation.
The supplies must be stored off the floor
and away from the walls, to allow
cleaning underneath and around the
supplies. Foods requiring refrigeration
must be stored accordingly, and all food
must be stored in a manner that
prevents contamination and
deterioration of its nutritive value. All
open supplies of food and bedding must
be kept in leakproof containers with
tightly fitting lids to prevent
contamination and spoilage. Only food
and bedding that is currently being used
may be kept in the animal areas.
Substances that are toxic to the dogs or
cats must not be stored in food storage
and preparation areas, but may be
stored in cabinets in the animal areas.

(f) Drainage and waste disposal.
Housing facility operators must provide
for regular and frequent collection,
removal, and disposal of animal and
food wastes, bedding, debris, garbage,
water, other fluids and wastes, and dead

animals, in a manner that minimizes
contamination and disease risks.
Housing facilities must be equipped with
disposal facilities and drainage systems
that are constructed and operated so
that animal waste and water are rapidly
eliminated and animals stay dry.
Disposal and drainage systems must
minimize vermin and pest infestation,
insects, odors, and disease hazards. All
drains must be properly constructed,
installed, and maintained. If closed
drainage systems are used, they must be
equipped with traps and prevent the
backflow of gases and the backup of
sewage onto the floor. If the facility uses
sump or settlement ponds, or other
similar systems for drainage and animal
waste disposal, the system must be
located far enough away from the
animal area of the housing facility to
prevent odors, diseases, pests, and
vermin infestation. Standing puddles of
water in animal enclosures must be
drained or mopped up so that the
animals stay dry. Trash containers in
housing facilities and in food storage
and foor preparation areas must be
leakproof and must have tightly fitted
lids on them at all times. Dead animals,
animal parts, and animal waste must not
be kept in food storage or food
preparation areas, food freezers, food
refrigerators, or animal areas.

‘(8) Washrooms and sinks.Washing
facilities such as washrooms, basins,
sinks, or showers must be provided for
animal caretakers and must be readily
accessible.

§3.2 Indoor housing facilities.

(a) Heating, cooling, and temperature.
Indoor housing facilities for dogs and
cats must be sufficiently heated and
cooled when necessary to protect the
dogs and cats from temperature
extremes and to provide for their heaith
and well-being. When dogs or cats are
present, the ambient temperature in the
facility must not fall below 50 °F (10 “C)
for dogs and cats not acclimated to
lower temperatures, for those breeds
that cannot tolerate lower temperatures
without stress or discomfort (such as
short-haired breeds), and for sick, aged,
young, or infirm dogs and cats, except as
approved by the attending veterinarian.
The ambient temperature must not fail
below 35 °F (1.7 °C) and must not rise
above 95 °F (35 °C) when dogs or cals
are present,

(b) Ventilation. Indoor housing
facilities for dogs and cats must be
sufficiently ventilated at all times when
dogs or cats are present to provide for
their health and well-being, and to
minimize odors, drafts, ammonia levels,
and moisture condensation. Ventilation
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must be provided by windows, vents,
fans, or sir conditioning, Auxiliary
ventilation, such as fans, blowers, or air
conditioning must be provided when the
ambient temperature is 85 °F {29.5 °C)} or
higher. The relative hmnidity must be
maintained at a level that ensures the
health and well-being of the dogs or cats
housed therein, in accordance with the
directions of the attending veterinarian
end generally aceepted professional and
husbandry practices.

{c) Lighting. Indoer housing facilities
for dogs and cats must be lighted well
encugh to permit routine inspection and
cleaning of the facility, and ebservation
of the dogs and cats. Animal areas must
be provided a regular divrnal lighting
cycle of either natural or artificial light.
Lighting must be uniformly diffused
throughout animal facilities and previde
sufficient illumination to aid in
maintaining good housekeeping
practices, adeguate cleaning, adequate
inspection of animals, and for the well-
being of the animals. Primary enclosures
must be placed so as to protect the dogs
and cats from excessive light.

(d) Interior surfaces. The Hoors and
walls of indoor housing facilities, and
any other surfaces in contact with the
animals, must be impervious to
moisture. The ceilings of indoor housing
facilities must be impervious to moisture
or be replaceable (e.g., a suspended
ceiling with replaceable panels].

§3.3 Sheltered housing facilities.

(a) Heating, cooling, and temperature.
The sheltered part of sheltered housing
facilities for dogs and cats must be
sufficiently heated and cooled when
necessary to protect the dogs and cats
from temperature extremes and to
provide for their heaith and well-being.
The ambient temperature in the
sheltered part of the facility must not
fall below 50 °F (10 °C) for dogs and cats
not acclimated to lower temperatures,
for those breeds that cannot tolerate
lower temperatures without siress or
discomfort {such as short-haired
breeds), and for sick, aged, young, or
infirm dogs and cats, except as
approved by the aftending veterinarian.
The ambient temperature must not fall
below 35 *F (1.7 °C) and must not rise
abeve 95 °F {35 "C) when dogs or cats
are present.

(b} Vertiiation. The enclosed or
sheltered part of sheltered housing
facilities for dogs and cats must be
sufficiently ventilated when dogs or cats
are present to provide for their health
and well-being, and to minimize odors,
draits, ammorma levels, and moisture
condensation. Ventilation must be
provided by windows, vents, fans, or air
conditioning. Auxiliary ventilation, such

as fans, blowers, or air conditioning,
must be previded when the ambient
temperature is 85:°F {28.5 "C) or higher.

(c) Lighting. Sheltered housing
facilities for dogs and cats must be
lighted well enough to permit routine
inspection and cleaning of the facilily.
and cbiservation of the dogs and cats.
Animal areas must be provided a
regular diurnal lighting cycle of either
natural or artificial light. Lighting must
be uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in mainteining good
housekeeping practices, adeguate
cleaning, adequate inspection of
animals, and for the well-being of the
animals. Primary enclosures must be
placed so as to protect the dogs and cats
from excessive light.

(@) Shelter from the elements. Dogs
and cats must be provided with
adequate shelter from the elements at
all times to protect their health and weil-
being.

(e) Suzrfaces. (1) The fellowing areas in
sheltered housing facilities must be
impervicus to moisture:

(i) Indoor floor areas in contact with
the animals;

(ii) Outdoor fleor areas in contact
with the animals, when the floor areas
are not exposed to the direct sum, or are
made of a hard material such as wire,
wood, metal, or concrete; and

{iii) All walls, boxes, houses, dens,
and other surfaces in contact with the
animals.

(2) Outdoor fieor areas in contact with
the animals and exposed to the direct
sun may consist of compacted earth,
absorbent bedding, sand, gravel, or
grass.

§ 3.4 OQutdoor housing facilities.

{a) Restrictions. (1) The fellowing
categories of dogs or cats must not be
kept in outdoor facilities, unless that
practice is specifically approved by the
attending veterinarian:

(i) Dogs or cats that are not
acclimated to the temperatures
prevalent iu the area or region where
they are maintained;

(ii) Breeds of dogs or cats that cannot
tolerate the prevalent temperatures of
the area without stress or discomfort
(such as short-haired breeds ia cold
climates}); and

{iii) Sick, infirm, aged or young dogs or
cats.

{2) When their acclimation status is
unknown, dogs and cats must not be
kept in outdoor facilities when the
ambient temperature is less than 35 °F
(1.7 °C).

(b) Shelter from the elements.
Outdoor facilities for degs or cats must
include one or more shelter structures

that are accessible to each animal in
each outdoor facility, and that are large
enough to allow each animal in the
shelter structure to sit, stand, and lie in
a normal manner, and to turn about
freely. In addition to the shelter
structures, one er mere separate outside
areas of shade must be provided. large
encugh to contain all the animals at one
time and protect them from the direct
rays of the sun. Shelters in outdoor
facilities for dogs or cats must contain a
roof, four sides, and a foor, and must;

(1) Provide the dogs and cats with
adequate pretection and shelter from the
cold and heat;

(2) Provide the dags and cats wilh
protection from the dizect rays of the
sun and the direci effect of wind., rain, or
sSnow;

(3) Be provided with a wind break aad
rain break al the entrance; and

(4) Centain clean, dry, bedding
material if the ambient temperature is
below 50°F (16 *C). Additional clean,
dry bedding is required when the
temperature is 35 °F (1.7 °C} or lower.

(¢} Construction. Building surfaces in
contact with animals in cutdeor housing
facilities must be impervious to
moisture. Metal barrels, cars,
refrigerators or freczers, and the like
must not be used as shelter siructures.
The floors of cutdoer housing facilities
may be of compacted earth, absorbent
bedding, sand, gravel, or grass, and must
be replaced if there are any prevalent
cdors, diseases, insects, pests, or
vermin. All surfaces must be maintained
on a regular basis. Surfaces of outdoor
housing facilities—including houses,
dens, etc—that cannot be readily
cleaned and sanitized, must be replaced
when wora or soiled.

§3.5 Mobile or traveling housing facilities.
(a) Heating, cooling, and temperature.
Mobile or traveling housing facilities for
dogs and cats must be sufticiently
heating and cooled when necessary to
protect the dogs and cats from
temperature extremes and to provide for
their health and well-being. The ambient
temperature in the mebile or traveling
housing facility must not fall below 50 °F
(10 °C} for dogs and cats not acclimated
to lower temperatures, for thase breeds
that cannot tolerate lower temperatures
without stress or discomfort (such as
short-haired breeds), and for sick, aged.
young, or infirm dogs and cats. The
amhbient temperature must not fall below
35 °F (1.7 °C}) and must not rise above 95
°F (35 °C) when dogs or cats are present.
(b) Ventilation. Mobile or traveling
housing facilities for dogs and cats must
be sufficiently ventilated at all times
when dogs or cats are present to provide
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for their health and well-being of the
animals, and to minimize odors, drafts,
ammonia levels, moisture condensation,
and exhaust fumes. Ventilation must be
provided by windows, doors, vents,
fans, or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature within the animal
housing area is 85 °F (29.5 °C) or higher.

(c) Lighting. Mobile or traveling
housing facilities for dogs and cats must
be lighted well enough to permit routine
inspection and cleaning of the facility,
and observation of the dogs and cats.
Animal areas must be provided a
regular diurnal lighting cycle of either
natura! or artificial light. Lighting must
be uniformly diffused throughout animal
facilities and provide sufficient
illumination to aid in meintaining good
housekeeping practices, adequate
cleaning, adequate inspection of
animals, and for the well-being of the
animals.

§3.6 Primary enclosures.

Primary enclosures for dogs and cals
must meet the following minimum
requirements:

(a) Generc! reguirements. (1) Primary
enclosures must be designed and
constructed of suitable materials so that
they are structurally sound. The primary
enclosures must be kept in good repair.

(2) Primary enclosures must be
constructed and maintained so that
they:

(i) Have no sharp points or edges that
could injure the dogs and cats;

_ (ii) Protect the dogs and cats from
injury;

(iii) Contain the dogs and cats
securely;

(iv) Keep other animals and
unauthorized individuals from entering
the enclosure;

(v]) Enable the dogs and cats to remain
dry and clean;

(vi) Provide shelter and protection
from extreme temperatures and weather
conditions that may be uncomfortable or
hazardous to the dogs and cats;

(vii) Provide sufficient shade to
shelter all the dogs end cats housed in
the primary enclosure at one time:

(viii) Provide the dogs and cats with
easy and convenient access to clean
food and water;

(ix) Enable all surfaces in contact with
the dogs and cats to be readily cleaned
and sanitized in accordance with
§ 3.10(b) of this subpart, or be
replaceable when worn or soiled:

(x) Have floors that are constructed in
@ manner that protects the dogs’ and
cats' feet and legs from injury, end that,
if of mesh or slatted construction, do not

allow the dogs’ and cats’ feet to pass
through any openings in the floor; and

(xi) Provide sufficient space to allow
each dog and cat to turn about freely, to
stand, sit, and lie in a comfortable,
normal position, and to walk in a normal
manner.

(b) Additional requirements for
cats.—{1) Space. Each cat, including
weaned kittens, that is housed in any
primary enclosure must be provided
minimum vertical space and floor space
as follows:

(i) Each primary enclosure housing
cats must be at least 24 in. high (60.96
cm);

(ii} Cats up to and including 8.8 lbs. (4
kg) must be provided with at least 3.0 ft2
(0.28 m3);

(iii) Cats over 8.8 Ibs (4 kg)} must be
provided with at least 4.0 ft* (0.37 m2};

(iv) Each queen with nursing kittens
must be provided with an additional
amount of floor space, based on her
breed and behavioral characteristics,
and in accordance with generally
accepted husbandry practices as
determined by the attending
veterinarian. If the additional amount of
floor space for each nursing kitten is
equivalent to less than 5 percent of the
minimum requirement for the queen,
such housing must be approved by the
Committee in the case of a research
facility, and, in the case of dealers and
exhibitors, such housing must be
approved by the Administrator; and

(v) The minimum floor space required
by this section is exclusive of any food
or water pans. The litter pan may be
considered part! of the floor space if
properly cleaned and sanitized.

(2) Compatibility. All cats housed in
the same primary enclosure must be
compatible, as determined by
cbservation. Not more than 12 adult
nonconditioned cats may be housed in
the same primary enclosure. Queens in
heat may not be housed in the same
primary enclosure with sexually mature
males, except for breeding. Except when
maintained in breeding colonies, queens
with litters may not be housed in the
same primary enclosure with other adult
cats, and kitlens under 4 months of age
may not be housed in the same primary
enclosure with adult cats, other than the
dam. Cats with a vicious or aggressive
disposition must be housed separately.

(3] Litter. In all primary enclosures
having a solid floor, a receptacle
containing sufficient clean litter must be
provided to contain excreta and body
wastes.

(4} Resting surfaces. Each primary
enclosure housing cats must contain a
resting surface or surfaces that, in the
aggregate, are large enough to hold all
the occupants of the primary enclosure

at the same time comfortably. The
resting surfaces must be elevated,
impervious to moisture, and be able to
be easily cleaned and sanitized, or
easily replaced when soiled or worn.
Low resting surfaces will be considered
part of the minimum floor space.

(5) Cats in mebile or traveling shows
or acts. Cats that are part of a mobile or
traveling show or act may be kept, while
the show or act is traveling from one
temporary location to another, in
transport containers that comply with
all requirements of § 3.14 of this subpart
other than the marking requirements in
§ 3.14{a)(@) of this subpart. When the
show or act is not traveling, the cats
must be placed in primary enclosures
that meet the minimum requirements of
this section.

(c) Additional requirements for
dogs—{1) Space. (i) Each dog housed in
a primary enclosure (including weaned
puppies) must be provided a minimum
amount cf floor space, calculated as
follows: Find the mathematical square of
the sum of the length of the dog in
inches (measured from the tip of its nose
to the base of its tail) plus 8 inches; then
divide the product by 144. The
calculation is: (length of dog in
inches + 6){length of dog in
inches + 6]=required floor space in
square inches. Required floor space in
inches/144=required floor space in
square feet.

(ii) Each bitch with nursing puppies
must be provided with an additional
amount of floor space, based on her
breed and behavioral characteristics,

" and in accordance with generally

accepted husbandry practices as
determined by the attending
veterinarian. If the additional amount of
floor space for each nursing puppy is
less than 5 percent of the minimum
requirement for the bitch, such housing
must be approved by the Committee in
the case of a research facility, and, in
the case of dealers and exhibitors, such
housing must be approved by the
Administrator.

(iii) The interior height of a primary
enciosure must be at least 6 inches
higher than the head of the tallest dog in
the enclosure when it is in & normal
standing position.

(2) Dogs on tethers. Dogs may be kept
on tethers only in outside housing
facilities that meet the requirements of
§ 3.4 of this subpart, and only when the
tether meets the requirements of this
paragraph. The tether must be attached
to the front of the dog's shelter structure
or to a post in front of the shelter
structure and must be at least three
times the length of the dog, as measured
from the tip of its nose to the base of its
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tail. The tether must allow the dog
convenient access to the shelter
structure and to food and water
containers. The tether must be of the
type and strength commonly used for
the size dog involved and must be
attached to the dog by a well-fitted
collar that will not cause trauma or
injury to the dog. Collars made of
materials such as wire, flat chains,
chains with sharp edges, or chains with
rusty or nonuniform links are prohibited.
The tether must be attached so that the
dog cannot become entangled with other
objects or come into physical contact
with other dogs in the outside housing
facility, and so the dog can rcam to the
full range of the tether. Dog housing
areas where dogs are on tethers must be
enclosed by a perimeter fence that is of
sufficient height to keep unwanted
animals out, Fences less than 6 feet high
must be approved by the Administrator.
The fence must be constructed so that it
protects the dogs by preventing animals
the size of dogs, skunks, and raccoons
from going through it or under it and
having contact with the dogs inside.

(38) Compatibility. All dogs housed in
the same primary enclosure must be
compatible, as determined by
observation. Not more than 12 adult
nonconditioned dogs may be housed in
the same primary enclosure. Bitches in
heat may not be housed in the same
primary enclosure with sexually mature
males, except for breeding. Except when
maintained in breeding colonies, bitches
with litters may not be housed in the
same primary enclosure with other adult
dogs, and puppies under 4 months of age
may not be housed in the same primary
enclosure with adult dogs, other than
the dam. Dogs with a vicious or
aggressive disposition must be housed
separately.

(4) Dogs in mobile or traveling shows
or acts. Dogs that are part of a mobile
or traveling show or act may be kept,
while the show or act is traveling from
one temporary location to another, in
transport containers that comply with
all requirements of § 3.14 of this subpart
other than the marking requirements in
§ 3.14(a)(6) of this subpart. When the
show or act is not traveling, the dogs
must be placed in primary enclosures
that meet the minimum requirements of
this section.

(d) Innovative primary enclosures not
precisely meeting the floor area and
height requirements provided in
paragraphs (b)(1) and (e)(1) of this
section, but that provide the dogs or cats
with a sufficient volume of space and
the opportunity to express species-
typical behavior, may be used at
research facilities when approved by the

Committee, and by dealers and
exhibitors when approved by the
Administrator.

Animal Health and Husbandry
Standards

§ 3.7 Exercise and socialization for dogs.

(a) Dogs housed individually. Dogs
over 12 weeks of age, except bitches
with litters, housed, held, or maintained
by any dealer, exhibitor, or research
facility, including Federal research
facilities, must be provided the
opportunity for exercise regularly if they
are kept individually in cages, pens, or
runs that provide less than two times the
required floor space for that dog, as
indicated by § 3.6(c){1) of this subpart. If
only one dog is housed, held, or
maintained at a facility, the single dog
must receive positive physical contact
with humans at least daily.

(b) Dogs heused in groups. Dogs over
12 weeks of age housed, held, or
maintained in groups by any dealer,
exhibitor, or research facility, including
Federal research facilities, do not
require additional opportunity for
exercise regularly if they are maintained
in cages, pens, or runs that provide at
least 100 percent of the required space
for each dog if maintained separately.
Such animals may be maintained in
compatible groups, unless:

(1) Housing in compatible groups is
not in accordance with a research
proposal and the proposal has been
approved by the research facility
Committee;

(2) In the opinion of the attending
veterinarian, such housing would
adversely affect the health or well-being
of the dog(s); or

(3) Any dog exhibits aggressive or
vicious behavior.

(c) Methods and period of providing
exercise opportunity. (1) Exact
method(g) and period(s) of providing the
opportunity for exercise shall be
determined by the attending
veterinarian with, at research facilities,
consultation and review by the
Committee.

(2) The opportunity for exercise may
be provided in a number of ways, such
as:

(i) Group housing in cages, pens or
runs that provide at least 100 percent of
the required space for each dog if
maintained separately under the
minimum floor space requirements of
§ 3.6(c)(1) of this subpart;

(ii) Maintaining individually housed
dogs in cages, pens, or runs that provide
at least twice the minimum floor space
required by § 3.6(c)(1) of this subpart;

(iii) Providing access to a run or open
area;

{iv) Providing positive physical
contact with humans through play,
grooming, petting, walking on a leash; or

{v) Other similar activities.

(3) Forced exercise methods or
devices such as swimming, treadmills,
or carousel-type devices are
unacceptable for meeting the exercise
requirements of this section,

(4) Written standard procedures for
provision of the opportunity for exercise
must be prepared by the dealer,
exhibitor, or research facility, and must
be made available to APHIS and, in the
case of research facilities, to official of
any pertinent funding Federal agency.

(d) Exemptions. (1) If, in the opinion of
the attending veterinarian, it is
inappropriate for certain dogs to
exercise because of their health,
cendition, or well-being, the dealer,
exhibitor, or research facilily may be
exempted from meeting the
requirements of this section for those
dogs. Such exemption must be
documented by the attending
veterinarian and, unless the basis for
exemption is a permanent condition,
must be reviewed at least every 30 days
by the attending veterinarian.

{2} A research facility may be
exempted from the requirements of this
section if the principal investigator
determines for scientific reasons set
forth in the research proposal that it is
inappropriate for certain dogs to
exercise. Such exemption must be
documented in the Committee-approved
proposal and must be reviewed at
appropriate intervals as determined by
the Committee, but not less than
annually.

(3) Records of any exemptions must
be maintained and made available to
USDA officials or any pertinent funding
Federal agency upon request.

§3.86 Feeding.

(a) Dogs and cats must be fed at least
once each day, except as otherwise
might be required to provide adequate
veterinary care. The food must be
uncontaminated, wholesome, palatable,
and of sufficient quantity and nutritive
value to maintain the normal condition
and weight of the animal. The diet must
be appropriate for the individual
animal’s age and condition.

(b) Food receptacles must be used for
dogs and cats, must be readily
accessible to all dogs and cats, and must
be located so as to minimize
contamination by excreta and pests, and
be protected from rain and snow.
Feeding pans must either be made of a
durable material that can be easily
cleaned and sanitized or be disposable.
If the food receptacles are not
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disposable, they must be kept clean and
must be sanilized in accordance with

§ 3.10(b) of this subpart. Sanitization is
achieved by uvsing one of the methods
described in § 3.10(b}{3) of this subpart.
If the food receptacles are disposable,
they must be discarded after one use.
Self-feeders may be used for the feeding
of dry food. If self-feeders are used, they
must be kept clean and must be
sanitized in accordance with §3.16(b) of
this subpart, Measures must be taken to
ensure there is no molding,
detericration, and caking of feed.

§3.9 Watering.

If potable water is not continually
available to the dogs and cats, it must
be offered to the dogs and cats at least
twice daily for periods of at least 1 hour
each time, unless restricted by the
attending veterinarian. Water
receptacles must be cleaned and
sanitized in accordance with § 3.10(b) of
this subpart, and before being used to
water a different dog or cat or social
grouping of dogs or cats.

§3.10 Cleaning, sanitization,
housekeeping, and pest conirol,

(a) Cleaning of primary enclosures.
Excreta and food waste must be
removed from primary enclosures daily,
and from under primary enclosures as
often as necessary to prevent an
excessive accumulation of feces and
food waste, to prevent soiling of the
dogs or cats contained in the primary
enclosures, and to reduce disease
hazards, insects, pests and odors. When
using water to clean the primary
enclosure, whether by hesing, flushing,
or other methods, a steam of water must
not be directed at a dog or cat. When
stream is used to clean the primary
enclosure, dogs and cats must be
removed or adequately protected to
prevent them from being injured,
Standing water must be removed from
the primary enclosure and animals in
other primary enclosvres must be
protected from being contaminated with
water and other wastes during the
cleaning. The pans under primary
enclosures with grili-type floors and the
ground areas under raised runs with
wire or slatted floors must be cleaned as
often as necessary to prevent
accumulation of feces and food waste
and to reduce disease hazards, pests,
insects and odors.

(b) Sanitization of primary enclosures
and foed and water receptacles. (1)
Used primary enclosures and food and
waler receptacles must be cleaned and
sanitized in accordance with this section
bafore they can be used to house, feed,
or water another dog or cat, or social
grouping of dogs or cats.

(2) Used primary enclosures and food
and water receptacles for dogs and cats
must be sanitized at least once every 2
weeks uging one of the metheods
prescribed in paragraph (b}{3) of thia
section, and more often if necessary to
prevent an accumulation of dirt, debris,
food waste, excreta, and other disease
hazards.

(3) Hard surfaces of primary
enclosures and food and water
receptacies must be sanitized vsing one
of the following methods:

(i) Live steam under pressure;

(ii} Washing with hot water (al least
180 °F (82.2 °C}) and soap or detergent,
as with a mechanical cage washer; or

(iii) Washing all soiled surfaces with
appropriate detergent solutions and
disinfectants, or by using a combination
detergent/disinfectant product that
accomplishes the same purpose, with a
thorough eleaning of the surisces to
remove organic material, so as to
remove all organic material and mineral
buildup, and to provide sanitization
followed by a clean water rinse,

(4) Pens, runs, and outdoor housin
areas using material that cannot be
sanitized using the methods provided in
paragraph (b)(3) of this section, such as
gravel, sand, grass, earth, or absorbent
bedding, must be sanitized by removing
the contaminated material as necessary
to prevent odors, diseases, pests,
insects, and vermin infestation.

(c) Housekeeping for premises.
Premises where housing facilities are
located, including buildings and
surrounding grounds, must be kept clean
and in good repair to protect the animals
from injury, to facilitate the husbandry
practices required in this subpart, and to
reduce or eliminate breeding and living
areas for rodents and other pests and
vermin. Premises must be kept free of
accumulation of trash, junk, waste
products, and discarded matter. Weeds,
grasses, and bushes must be controlled
as to facilitate cleaning of the premises
and pest control, and to protect the
health and well-being of the animals.

(d) Pest control. An effective program
for the control of insects, external
parasites affecting dogs and cats, and
birds and mammals that are pests, must
be established and maintained so as to
promote the health and well-being of the
animals and reduce contamination by
pests in animal areas.

§3.11 Employees.

Each person subject to the Animal
Welfare regulations (9 CFR paris 1, 2,
and 3) maintaining dogs and cats must
have enough employees to carry out the
level of the husbandry practices and
care required in this subpart. The
employees who provide for husbandry

and care, or handle animals, must be
supervised by an individual who has the
knowledge, background, and experience
in proper husbandry and care of dogs
and cats to supervise others. The
employer must be certain that the
supervisor and other employees can
perform to these standards.

§3.12 Sccial grouping.

Dogs and cats that are housed in the
same primary enclosure must be
compatible, with the following
resirictions:

{a) Fernales in heat (estrus) may not
be housed in the same primary
enclosure with males, except for
breeding purposes;

{(b) Any dog or cat exhibiting a vicious
or overly aggressive disposition must be
housed separately:

{c) Puppies or kittens 4 months of age
or less may not be housed in the same
primary enclosure with adult dogs or
cats other than their dams, except when
permanently maintained in breeding
colonies;

{d} Dogs or cats may not be housed in
the same primary enclosure with any
other species of animals, unless they are
compatible; and

{e) Dogs end cats that have or are
suspected of having a contagious
disease must be isolated from healthy
animals in the colony, as directed by the
attending veterinarian. When an entire
group or room of dogs and cats is known
to have or believed to be exposed to an
infectious agent, the group may be kept
intact during the process of diagnosis,
trea*ment, and control.

Transportation Standards

§3.13 Consignmants to carriers and
intermediate handiers.

{a) Carriers and intermediate handlers
niust not accept a dog or cat for
transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance on
which the gnimal is to be transported.
Flowaver, a carrier or intermediate
handler may agree with anyone
consigning a dog or cat to extend this
time by up to 2 hours.

{b) Carriers and intermediate handlers
musl not accept a dog or cat for
trangport in commerce unless they are
provided with the name, address, and
telephone number of the consignee.

{z} Carriers and intermediate handlors
must not accept a dog or cat for
transport in commerce unless written
instructions concerning in-transit food
and water requirements for each dog
and cat in the shipment are securely
attached to the outside of its primary
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enclosure in a manner that makes them
easily noticed and read.

(d} Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless the
consignor certifies in writing to the
carrier or intermediate handler the
following information for each
enclosure; a copy of the certification
must accompany the dog or cat to its
destination:

(1) The consignor's name and address;

(2) The tag number or tattoo assigned
to each dog or cat under §§ 2.38 and 2.50
of the regulations;

(3) A statement by the consignor
certifying that each dog or cat contained
in the primary enclosure was offered
food within 12 hours and water within 4
hours before delivery to the carrier or
intermediate handler, and the date and
tirr:ie food and water was last offered;
arn

(4) The consignor's signature and the
date and time the certification was
signed.

(e) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce in a primary
enclosure unless the primary enclosure
meets the requirements of § 3.14 of this
subpart, or the consignor certifies in
writing to the carrier or intermediate
handler that the primary enclosure
meets the requirements of § 3.14 of this
subpart; Even if the-consignor provides
this certification, a carrier or
intermediate handler must not accept a
dog or cat for transport if the primary
enclosure is obviously defective or
damaged and cannot reasonably be
expected to safely and comfortably
contain the dog or cat without causing
suffering or injury. A copy of the
certification must accompany the dog or
cat to its destination and must include
the following information for each
primary enclosure:

(1) The consignor's name and address;

(2) The tag number or tattoo assigned
to each dog or cat under §§ 2.38 and 2.50
of this chapter;

(3) A statement by the consignor
certifying that each primary enclosure in
the shipment meets the standards for
primary enclosures in § 3.14 of this
subpart; and

{4) The consignor's signature and the
date the certification was signed.

{f) Carriers and intermediate handlers
must not accept a dog or cat for
transport in commerce unless their
holding area and cargo facilities meet
the minimum temperature requirements
provided in §§ 3.18 and 3.19 of this.
subpart, or unless the consignor
provides them with a certificate signed
by a veterinarian and dated no more
than 10.days before delivery of the

animal to the carrier or intermediate
kandier for transport in commerce,
certifying that the animal is acclimated
to temperatures lower than those
required in §8§ 3.18 and 3.19 of this
subpart. Even if the carrier or
intermediate handler receives this
certification, the temperatures the dog or
cat is exposed to while in the carrier’s or
intermediate handler’s custody must not
be lower than 35 °F (1.7 °C). A copy of
the certification must accompany the
dog or cat to its destination and must
include the following information:

(1) The consignor's name and address;

(2) The tag number or tattoo assigned
to each dog or cat under §§ 2.38 and 2.50
of this chapter;

(3) A statement by a veterinarian,
dated no more than 10 days before
delivery, that to the best of his or her
knowledge, each of the dogs or cats
contained in the primary enclosure is
acclimated to air temperatures lower
than 45 °F (7.2 °C); but not lower than a
minimum temperature, specified on a
certificate, that the attending
veterinarian has determined is based on
generally accepted temperature
standards for the age, condition, and
breed of the dog or cat; and

(4) The signature of the veterinarian
and the date the certification was
signed.

(g) When a primary enclosure
containing a dog or cat has arrived at
the animal holding area at & terminal
facility after transport, the carrier or
intermediate handler must attempt to
notify the consignee upon arrival and at
least once in every 6-hour period
thereafter. The time, date, and method
of each attempted notification and the
actual notification of the consignee, and
the name of the person who notifies or
attempts to notify the consignee must be
written on the carrier’s or intermediate
handler's copy of the shipping document
and on the copy that accompanies the
primary enclosure. If the consignee
cannot be notified within 24 hours after
the dog or cat has arrived at the
terminal facility, the carrier or
intermediate handler must return the
animal to the consignor or to whomever
the consignor designates. If the
consignee is notified of the arrival and
does not accept delivery of the dog or
cat within 48 hours after arrival of the
dog or cat, the carrier or intermediate
handler must return the animal to the
consignor or to whomever the consignor
designates. The carrier or intermediate
handler must continue to provide proper
care, feeding, and housing to the dog or
cat, and maintain the deg or cat in
accordance with generally accepted
professional and husbandry practices
until the consignee accepts delivery of

the dog or cat or until it is returned to
the consignor or to whomever the
consignor designates. The carrier or
intermediate handler must obligate the
consignor to reimburse the carrier or
intermediate hendler for the cost of
return transportation and care.

§3.13 Primary enclosures used to
transport Yive dogs and cats.

Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) must not transport or deliver for
transport in commerce a dog or cat
unless the following requirements are
met:

(a) Construction of primary
enclosures. The dog or cat must be
contained in a primary enclosure such
as a compartment, transport cage,
carton, or crate. Primary enclosures
used to transport dogs and cats must be
constructed so that:

(1) The primary enclosure is strong
encugh to contain the dogs and cats
securely and comfortably and to
withstand the normal rigors of
transportation;

{2) The interior of the primary
enclosure has no sharp points or edges
and ne protrusions that could injure the
animal contained in it;

{(3) The dog or cat is at all times
securely contained within the enclesure
and cannot put any part of its body
outside the enclosure in a way that
could result in injury to itself, to
handlers, or to persons or animals
nearby;

{2} The dog or cat can be easily and
quickly removed from the enclosure in
an emergency;

(5) Unless the enclosure is
permanently affixed to the conveyance,
adequate devices such as handles or
handholds are provided on its exterior,
and enable the enclosure to be lifted
without tilting it, and ensure that anyone
handling the enclosure will not come
into physical contact with the animal
contained inside;

{6) Unless the enclosure is
permanently affixed to the conveyance,
it is clearly marked on top and on one or
more sides with the words “Live
Animals," in letters at least 1 inch (2.5
cm.) high, and with arrows or other
markings to indicate the correct upright
position of the primary enclosure;

(7) Any material, treatment, paint,
preservative, or other chemical used in
or on the enclosure is nontoxic to the
animal and not harmful to the health or
well-being of the animal;

{8) Proper ventilation is provided to
the animal in accordance with
paragraph (c) of this section; and
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(9) The primary enclosure has a solid,
leak-proof bottom or a removable, leak-
proof collection tray under a slatted or
wire mesh floor that prevents seepage of
waste products, such as excreta and
body fluids, outside of the enclosure. If a
slatted or wire mesh floor is used in the
enclosure, it must be designed and
constructed so that the animal cannot
put any part of its body between the
slats or through the holes in the mesh.
Unless the dogs and cats are on raised
slatted floors or raised floors made of
wire mesh, the primary enclosure must
contain enough previously unused litter
to absorb and cover excreta, The litter
must be of a suitably absorbent material
that is safe and nontoxic to the dogs and
cats.

(b) Cleaning of primary enclosures. A
primary enclosure used to hold or
transport dogs or cats in commerce must
be cleaned and sanitized before each
use in accordance with the methods
provided in § 3.10(b)(3) of this subpart. If
the dogs or cats are in transit for more
than 24 hours, the enclosures must be
cleaned and any litter replaced, or other
methods, such as moving the animals to
another enclosure, must be utilized to
prevent the soiling of the dogs or cats by
body wastes. If it becomes necessary to
remove the dog or cat from the
enclosure in order to clean, or to move
the dog or cat to another enclosure, this
procedure must be completed in a way
that safeguards the dog or cat from
injury and prevents escape.

(c) Ventilation. (1) Unless the primary
enclosure is permanently affixed to the
conveyance, there must be:

(i) Ventilation openings located on
two opposing walls of the primary
enclosure and the openings must be at
least 18 percent of the surface area of
each such wall, and the total combined
surface area of the ventilation openings
must be at least 14 percent of the total
combined surface area of all the walls of
the primary enclosure; or

(ii) Ventilation openings on three
walls of the primary enclosure, and the
openings on each of the two opposing
walls must be at least 8 percent of the
total surface area of the two walls, and
the ventilation openings on the third
wall of the primary enclosure must be at
least 50 percent of the total surface area
of that wall, and the total combined
surface area of the ventilation openings
must be at least 14 percent of the total
combined surface area of all the walls of

e primary enclosure; or

(iii) Ventilation openings located on
all four walls of the primary enclosure
and the ventilation openings on each of
the four walls must be at least 8 percent
of the total surface area of each such
wall, and the total combined surface

area of the openings must be at least 14
percent of total combined surface area
of all the walls of the primary enclosure;
and

(iv) At least one-third of the
ventilation area must be located on the
upper half of the primary enclosure.

(2) Unless the primary enclosure is
permanently affixed to the conveyance,
projecting rims or similar devices must
be located on the exterior of each
enclosure wall having a ventilation
opening, in order to prevent obstruction
of the openings. The projecting rims or
similar devices must be large enough to
provide a minimum air circulation space
of 0.75 in. (1.9 cm) between the primary
enclosure and anything the enclosure is
placed against.

(3) If a primary enclosure is
permanently affixed to the primary
conveyance 8o that there is only a front
ventilation opening for the enclosure,
the primary enclosure must be affixed to
the primary conveyance in such a way
that the front ventilation opening cannot
be blocked, and the front ventilation
opening must open directly to an
unobstructed aisle or passageway inside
the conveyance. The ventilation opening
must be at least 90 percent of the total
area of the front wall of the enclosure,
and must be covered with bars, wire
mesh, or smooth expanded metal having
air spaces.

(d) Compatibility. (1) Live dogs or cats
transported in the same primary
enclosure must be of the same species
and be maintained in compatible groups,
except that dogs and cats that are
private pets, are of comparable size, and
are compatible, may be transported in
the same primary enclosure.

(2) Puppies or kittens 4 months of age
or less may not be transported in the
same primary enclosure with adult dogs
or cats other than their dams.

(3) Dogs or cats that are overly
aggressive or exhibit a vicious
disposition must be transported
individually in a primary enclosure.

(4) Any female dog or cat in heat
(estrus) may not be transported in the
same primary enclosure with any male
dog or cat.

(e) Space end placement. (1) Primary
enclesures used to transport live dogs
and cats must be large enough to ensure
that each animal contained in the
primary enclosure has enough space to
turn about normally while standing, to
stand and sit erect, and to liein a
natural position.

(2) Primary enclosures used to
transport dogs and cats must be
positioned in the primary conveyance so
as to provide protection from the
elements.

(f) Transportation by air. (1) No more
than one live dog or cat, 4 months of age
or older, may be transported in the same
primary enclosure when shipped via air
carrier.

(2) No more than one live puppy, 8
weeks to 4 months of age, and weighing
over 20 lbs (9 kg), may be transported in
a primary enclosure when shipped via
air carrier.

(3) No more than two live puppies or
kittens, 8 weeks to 4 months of age, that
are of comparable size, and weighing 20
lbs (9 kg) or less each, may be
transported in the same primary
enclosure when shipped via air carrier.

(4) Weaned live puppies or kittens
less than 8 weeks of age and of
comparable size, or puppies or kittens
that are less than 8 weeks of age that
are littermates and are accompanied by
their dam, may be transported in the
same primary enclosure when shipped
to research facilities, including Federal
research facilities.

(g) Transportation by surface vehicle.
(1) No more than four live dogs or cats, 8
weeks of age or older, that are of
comparable size, may be transported in
the same primary enclosure when
shipped by surface vehicle (including
ground and water transportation) and
only if all other requirements of this
section are met.

(2) Weaned live puppies or kittens
less than 8 weeks of age and of
comparable size, or puppies or kittens
that are less than 8 weeks of age that
are littermates and are accompanied by
their dam, may be transported in the
same primary enclosure when shipped
to research facilities, including Federal
research facilities, and only if all other
requirements in this section are met.

(h) Accompanying documents and
records. Shipping documents that must
accompany shipments of dogs and cats
may be held by the operator of the
primary conveyance, for surface
transportation only, or must be securely
attached in a readily accessible manner
to the outside of any primary enclosure
that is part of the shipment, in a manner
that allows them to be detached for
examination and securely reattached,
such as in a pocket or sleeve.
Instructions for food and water and for
administration of drugs, medication, and
other special care must be attached to
each primary enclosure in a manner that
makes them easy to notice, to detach for
examination, and to reattach securely.

§3.15 conveyances (motor
vehicle, rall, air, and marine).

(a) The animal cargo space of primary
conveyances used to transport dogs and
cats must be designed, constructed, and
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maintained in a manner that at all times
protects the health and well-Geing of the
animals {ransported in them, ensures
their safety and comfort, and prevents
the entry of engine exhaust from the
primary conveyance during
transportation,

(b) The animal cargo space must have
a supply of air that is sufficient for the
normal breathing of all the animals
being transported in it.

fc) Each primary enclosure containing
dogs or cats must be positicned in the
amimal cargo space in a manner that
provides protection from the elements
and that allows each dog or cat enough
air for normal breathing.

(d) During air transportation,
including time spent on the ground, degs
and cats must be held or transported in
cargo areas that are heated or ceoled as
necesgary to maintain an ambient
temperature that ensures the health and
well-being of the dogs or cats. The cargo
areas must be pressurized when the
primary conveyance used for air
transportation is not on the ground,
unless flying under 8,000 ft. Dogs and
cats must have adequate air for
breathing at all times when being
transported.

(e} During surface transportation,
auxiliary ventilation, such as fans,
blowers or air conditioning, must be
used in any animal cargo space
containing live dogs or cats when the
ambient temperature within the animal
cargo space reaches 85 °F {29.5 °C).
Moreover, the ambient temperature may
not exceed 95 °F (36 °C) at any time; nor
exceed 85 °F (29.5 °C) for a period of
more than 4 hours; nor fall below 45 °F
(7.2 °C} for a period of more than 4
hours; nor fall below 35 °F (1.7 °C) at
any time.

{f) Primary enclosures must be
positioned in the primary conveyance in
a manner that allows the dogs and cats
to be quickly and easily removed from
the primary conveyance in an
emergency.

{g) The interior of the animal cargo
space must be kept clean.

(h] Live dogs and cats may not be
transported with any material,
substance (e.g., dry ice) or device in a
manner that may reasonably be
expeeted to harm the dogs and cats or
cause inhumane conditions.

§3.18 Food and water requirements.

(a) Each dog and cat that is 16 weeks
of age or more must be offered food at
least once every 24 hours. Puppies and
kittens less than 18 weeks of age must
be offered food at least once every 12
hours. These time periods apply to
dealers, exhibitors, research facilities,
including Federal research facilities,

who transport dogs and cats in their
own primary conveyance, starting frem
the time the dog or cat was last offered
food before transportation was begun.
These time periods apply te carriers and
intermediate handlers starting from the
date and time stated on the certificate
provided under § 3.13(d) of this subpart.
Each dog or cat must be offered focd
within 12 hours before being transported
in commerce. Consignors who are
subject to the Animal Welfare
regulations (8 CFR parts 1, 2, and 3)
must certify that each dog and cat was
offered food within the 12 hours
preceding delivery of the dog or catto a
carrier or intermediate handler for
transportation in commerce, and must
certify the date and time of the feeding,
in accordance with § 3.13(d) of this
subpart.

(b) Each dog and cat must be offered
potable water during the 4 hours
immediately preceding the beginning of
its transportation in commerce and at
least once every 12 hours thereafter.
This time period applies to dealers,
exhibitors, and research facilities,
including Federal research facilities,
who transport dogs and cats in their
own primary conveyance, starting from
the time the dog or cat was last offered
potable water before being transported
in commerce. This time period applies to
carriers and intermediate handlers
starting from the date and time stated on
the certificate provided under § 3.13(d)
of this subpart. Consignors who are
subject to the Animal Welfare
regulations (9 CFR parts 1, 2, and 3)
must certify that each dog and cat was
offered potable water within 4 hours
before being transported in commerce,
and must certify the date and time the
water was offered, in accordance with
§ 3.13(d) of this subpart.

(c) Any dealer, research facility,
including a Federal research facility, or
exhibitor offering any dog or eat to a
carrier or intermediate handler for
transportation in commerce must
securely attach to the cutside of the
primary enclesure used for transporting
the dog or cat, written instructions for
the in-transit food and water
requirements for the dogs and cats
contained in the enclosure. The
instructions must be attached in a
manner that makes them easily noticed,
detached and returned to the enclesure.

(d) Food and water receptacles must
be securely attached inside the primary
enclosure and placed so that the
receptacles can be filled from outside
the enclosure without opening the door.
Food and water containers must be
designed, constructed, and installed so
that a dog or cat cannot leave the

primary enclosure through the food or
water opening.

§3.17 Care in transit.

(2) Surface transportation {ground
and water). Any person subject to the
Animal Welfare regulations transporting
dogs or cats in commerce must ensure
that the eperator of the conveyance, or a
person accempanying the operator,
observes the dogs or cats as ofien as
circumstance allow, but not less than
once every 4 hours, to make sure they
have sufficient air for normal breathing,
that the ambient temperature is within
the limits provided in § 3.15{(e). and that
all applicable standards of this subpart
are being complied with. The regulated
person must ensure that the operator or
person accompanying the operator
determines whether any of the dogs or
cats are in abvious physical distress and
obtains any veterinary care needed for
the dogs or cats at the closest available
veterinary facility.

(b} Air transportation. Buring air
transportation of dogs or cats, it is the
responsibility of the carrier to observe
the dogs or cats as frequently as
circumstance allow, but not less than
once every 4 hours if the animal cargo
area is accessible during flight. If the
animal cargo area is not accessible
during flight, the carrier must observe
the dogs or cats whenever they are
loaded and unloaded and whenever the
animal cargo space is otherwise
accessible to make sure they have
sufficient air for normal breathing, that
the animal cargo area meets the heating
and cooling requirements of § 3.15(d).
and that all ether applicable standards
of this subpart are being complied with.
The carrier must determine whether any
of the dogs or cats are in obvious
physical distress, and arrange for any
needed veterinary care as soon as
possible.

(c) If a dog or cat is obviously ill,
injured, or in physical distress, it must
not be transported in commerce, except
to receive veterinary care for the
condition.

(d) Except during the cleaning of
primary enclosures, as required in
§ 3.14(b) of this subpart, during
transportation in commeree a dog or cat
must net be removed from its primary
enclosure, unless it is placed in another
primary enclosure or facility that meets
the requirements of § 3.6 or § 3.14 of this
subpart.

(e) The transportation regulations
contained in this subpart must be
complied with until a consignee takes
physical delivery of the dog or cat if the
animal is consigned for transpertation.
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or until the animal is returned to the
consignor.

§3.18 Terminal facilities.

(a) Placement. Any person subject to
the Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must not commingle
shipments of dogs or cats with
inanimate cargo in animal holding areas
of terminal facilities.

(b) Cleaning, sanitization, and pest
control. All animal holding areas of
terminal facilities must be cleaned and
sanitized in a manner prescribed in
§ 3.10(b)(3) of this subpart, as often as
necessary to prevent an accumulation of
debris or excreta and to minimize
vermin infestation and disease hazards.
Terminal facilities must follow an
effective program in all animal holding
areas for the control of insects,
ectoparasiies, and birds and mammals
that are pests to dogs and cats.

(c) Ventilation. Ventilation must be
provided in any animal holding area in a
terminal facility containing dogs or cats,
by means of windows, doors, vents, or
air conditioning. The air must be
circulated by fans, blowers, or air
conditioning so as to miminize drafts,
odors, and moisture condensation.
Auxiliary ventilation, such as exhaust
fans, vents, fans, blowers, or air
conditioning must be used in any animal
holding area containing dogs and cats,
when the ambient temperature is 75 °F
(23.9 °C) or higher.

(d) Temperature. The ambient
temperature in an animal holding area
containing dogs or cats must not fall
below 45 °F (7.2 °C) or rise above 75 °F
(23.9 °C) for more than four consecutive
hours at any time dogs or cats are
present. The ambient temperature must
not fall below 35 °F (1.7 °C) or rise above
85 °F (29.5 °C) at any time dogs or cats
are present. The ambient temperature
must be measured in the animal holding
area by the carrier, intermediate
handler, or a person transporting dogs or
cats who is subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3), outside any primary enclosure
containing a dog or cat at a point not
more than 3 feet (0.91 m) away from an
outside wall of the primary enclosure,
and approximately midway up the side
of the enclosure.

(e) Shelter. Any person subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) holding a live dog or
cat in an animal holding area of a
terminal facility must provide the
following:

(1) Shelter from sunlight and extreme
heat. Shade must be provided that is
sufficient to protect the dog or cat from
the direct rays of the sun.

(2) Shelter from rain or snow.
Sufficient protection must be provided
to allow the dogs or cats to remain dry
during rain, snow, and other
precipitation.

(f) Duration. The length of time any
person subject to the Animal Welfare
regulations (9 CFR parts 1, 2, and 3) can
hold dogs or cats in animal holding
areas of terminal facilities upon arrival
is the time as that provided in § 3.13(g)
of this subpart.

§3.19 Handiing.

(a) Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) who moves (including loading or
unloading) dogs or cats within, to, or
from the animal holding area of a
terminal facility or a primary
conveyance must do so as quickly and
efficiently as possible and must provide
the following during movement of the
dog or cat:

(1) Shelter from sunlight and extreme
heat. Sufficient shade must be provided
to protect the dog or cat from the direct
rays of the sun. The dog or cat must not
be exposed to an ambient air
temperature above 85 °F (29.5 °C) for a
period of more than 45 minutes while
being moved to or from a primary
conveyance or a terminal facility. The
temperature must be measured in the
manner provided in § 3.18(d) of this
subpart.

(2) Shelter from rain and snow.
Sufficient protection must be provided
to allow the dogs and cats to remain dry
during rain, snow, and other
precipitation.

(3) Shelter from cold temperatures.
Transporting devices on which live dogs
or cats are placed to move them must be
covered to protect the animals when the
outdoor temperature falls below 50 °F
(10 °C). The dogs or cats must not be
exposed to an ambient temperature
below 45 °F (7.2 °C) for a period of more
than 45 minutes, unless they are
accompanied by a certificate of
acclimation to lower temperatures as
provided in § 3.13(f). The temperature
must be measured in the manner
provided in § 3.18(d) of this subpart.

(b) Any person handling a primary
enclosure containing a dog or cat must
use care and must avoid causing
physical harm or emotional distress to
the dog or cat.

(1) A primary enclosure containing a
live dog or cat must not be placed on
unattended conveyor belts, or on
elevated conveyor belts, such as
baggage claim conveyor belts and
inclined conveyor ramps that lead to
baggage claim areas, at any time; except
that a primary enclosure may be placed
on inclined conveyor ramps used to load

and unload aircraft if an attendant is
present at each end of the conveyor belt.

(2) A primary enclosure containing a
dog or cat must not be tossed, dropped,
or needlessly tilted, and must not be
stacked in a manner that may
reasonably be expected to result in its
falling. It must be handled and
positioned in the manner that written
instructions and arrows on the outside
of the primary enclosure indicate.

(c) This section applies to movement
of a dog or cat from primary conveyance
to primary conveyance, within a primary
conveyance or terminal facility, and to
or from a terminal facility or a primary
conveyance.

3. Subpart D would be revised to
read as follows:

Subpart D—Specifications for the Humane
Handling, Care, Treatment, and
Transportation of Nonhuman Primates

Facilities and Operating Standards

Sec.
3.75
3.76
3.77
3.78
3.79
3.80
3.81

Housing facilities, general.

Indoor housing facilities.

Sheltered housing facilities.

Outdoor housing facilities.

Mobile or traveling housing facilities.

Primary enclosures.

Environment enhancement to promote
psychological well-being.

Animal Health and Husbandry Standards

3.82 Feeding.

3.83 Watering,

3.84 Cleaning, sanitization, housekeeping,
and pest control.

3.85 Employees.

Transportation Standards

3.86 Consignments to carriers and
intermediate handlers.

3.87 Primary enclosures used to transport
nonhuman primates.

3.88 Primary conveyances (motor vehicles,
rail, air, and marine),

3.89 Food and water requirements.

3.90 Care in transit.

3.91 Terminal facilities.

3.92 Handling.

Subpart D—Specifications for the
Humane Handling, Care, Treatment,
and Transportation of Nonhuman
Primates!

Facilities and Operating Standards

§3.75 Housing facilities, general.

(a) Structure; construction. Housing
facilities for nonhuman primates must

! Nonhuman primates include a great diversity of
forms, ranging from the marmoset weighing only a
few ounces, to the adult gorilla weighing hundreds
of pounds, and include more than 240 species. They
come from Asia, Africa, and Central and South
America, and they live in different habitats in
nature. Some have been transported to the United

Continue
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be designed and constructed so that
they are structuraliy sound for the
species of nonhuman primates housed in
them. They must be kept in good repair,
and they must protect the animals from
injury, contain the animeals securely, and
restrict other animals and unauthorized
humans from entering.

(b} Condition and site. Housing
{acilities and areas used for storing
animal food or bedding must be free of
any accumulation of trash, waste
material, junk, weeds, and other
discarded materials. Animal areas
inside of housing facilities must be kept
neat and free of clutter, including
equipment, furniture, or stored material,
but may contain materials aclually used
and necessary for cleaning the area, and
fixtures and equipment necessary for
proper husbandry practices and
research needs. Housing facilities other
than those maintained by research
facilities and Federal research facilities
must by physically separated from any
other businesses. If a housing facility is
located on the same premises as any
other businesses, it must be physically
separated from the other businesses so
that unauthorized humans, and animals
the size of dogs, skunks, and raccoons,
are prevented from entering it.

(c) Surfaces—(1) General
requirements. The surfaces of housing
facilities—including perches, shelves,
swings, boxes, houses, dens, and other
furpiture-type fixtures or objecis within
the facility—must be constructed in a
manner and made of materials that
allow them to be readily cleaned and
sanitized, or removed or replaced when
worn or soiled. Furniture-type fixtures or
objects must be sturdily constructed and
must be strong enough to provide for the
safe activity and welfare of nonhuman
primates. Floors may be made of dirt,
absorbent bedding, sand, gravel, grass,
or other similar material that can be
readily cleaned, or can be removed or
replaced whenever cleaning does not
eliminate odors, diseases, pests, insects,
or vermin. Any surfaces that come in
contact with nonhuman primates must:

(i) Be free of excessive rust that
prevents the required cleaning and

States from their natura! habitats and some bhave
been raised in captivity in the United States. Their
nutritional and activity requirements differ, as do
their social and environmental requirements. As a
result; the conditions appropriate for one species do
not necessarily apply to another. Accordingly, these
minimum specifications must be applied in
accordance with the customary and generslly
accepted professional and husbandry practices
considered appropriate for each species, and
necessary to promote their psychological well-being.
These minimum standards apply only to live
nonhuman primates, unless stated otherwise.

sanilization, or that affects the structural
strength of the surface; and

(ii) Be free of jagged edges or sharp
points that might injure the animals.

(2) Maintenance and replacement of
surfaces. All surfaces must be
maintained on a regular basis. Surfaces
of housing facilities—including houses,
dens, and other furniture-type fixtures
and objects within the facility—that
cannot be readily cleaned and sanitized,
must be replaced when worn or soiled.

(3) Cleaning. Hard surfaces with
which nonhuman primates come in
contact must be spot-cleaned daily and
sanitized in accordance with § 3.84 of
this subpart to prevent any
accumulation of excreta or diszase
hazards, unless the species housed in
the facility engage in scent marking. If
the species scent mark, the surfaces
must be sanitized or replaced at regular
intervals as determined by the attending
veterinarian in accordance with
generally accepted professional and
husbandry practices. Floors made of
dirt, absorbent bedding, sand, gravel,
grass, or other similar material, and
planted enclosures must be raked or
spot-cleaned with sufficient frequency
to ensure all animals the freedom to
avoid contact with excreta.
Contaminated material must be
removed or replaced whenever raking
and spot cleaning does not eliminate
odors, discases, insects, pests, or vermin
infestation. All other surfaces of housing
facilities must be cleaned and sanitized
when necessary to satisfy generaily
accepted husbandry standards and
practices. Sanitization may be done by
any of the methods provided in
§ 3.84(b){3) of this subpart for primary
enclosures.

(8) Water and electric power. The
housing facility must have reliable
electric power adequate for heating,
cooling, ventilation, and lighting, and for
carrying out other husbandry
requirements in accordance with the
regulations in this subpart. The housing
facility must provide running potable
water for the nonhuman primates’
drinking needs. It must be adequate for
cleaning and for carrying out ather
husbandry requirements.

(e) Storage. Supplies of food and
bedding must be stored in a manner that
protects the supplies from spoilage,
contamination, and vermin infestation.
The supplies must be stored off the floor
and away from the walls, to allow
cleaning underneath and around the
supplies. Food requiring refrigeration
must be stored accordingly, and all food
must be stored in a manner that
prevents contamination and
deterioration of its nufritive value, Only
the food and bedding currently being

used may be kept in animal areas, and
when not in actual use, open food and
bedding supplies must be kept in
leakproof containers with tightly fitling
lids to prevent spoilage and
contamination. Substances that are
toxic to the nonhuman primates must
not be stored in food storage and
preparation areas, but may be stored in
cabinets in the animal areas.

(f) Drainage and waste disposal.
Housing facility operators must provide
for regular and frequent collection,
removal, and dispesal of animal and
food wastes, bedding, dead animals,
debris, garbage, water, and any other
fluids and wastes, in a manner that
minizes contamination and disease risk.
Housing facilities must be equipped with
disposal facilities and drainage systems
that are constructed and operated so
that animal wastes and water are
rapidly eliminated and the animals stay
dry, Bisposal and drainage systems
must minimize vermin and pest
infestation, insects, odors and disease
hazards. All drains must be properly
constructed, installed, and maintained.
If closed drainage systems are used,
they must be equipped with traps and
prevent the backflow of gases and the
backup of sewage onto the floor. If the
facility uses sump ponds, settlement
ponds, or other similar systems for
drainage and animal waste disposal, the
system must be located far enough away
from the animal area of the housing
facility to prevent odors, diseases,
insects, pests, and vermin infestation. If
drip or constant flow watering devices
are used to provide water to the
animals, excess water must be rapidly
drained out of the animal areas by
gutters or pipes so that the animals stay
dry. Standing puddles of water in animal
areas must be mopped up or drained so
that the animals remain dry. Trash
containers in housing facilities and in
food storage and food preparation areas
must be leakproof and must have tightly
fitted lids on them at all times. Dead
animatls, animal parts, and animal waste
must not be kept in food storage or foed
preparation areas, food freezers, food
refrigerators, and animal areas.

(g) Washrooms and sinks. Washing
facilities, such as washrooms, basins,
sinks, or showers must be provided for
animal caretakers and must be readily
accessible.

§3.76 Indoor housing facilities.

(a) Heating, cooling, and temperature.
Indoor housing facilities must be
sufficiently heated and cooled when
necessary to protect nonhuman primates
from temperature extremes and to
provide for their health and well-being.
The ambient temperature in the facility
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must not fall belew 45" F (2.2° Cyand
must not rise above 85° F (35" C} when
nonhuman primates ate present. The
ambient temperature must be
maintained at a level that ensures the
health and well-being of the species
housed, as directed.by the attending
velerinarian, in accordance with
generally accepted professional and
husbandry practices.

{b] Ventilation. Indcor housing
facilities.must be sufficiently ventilated
at all times when nonhuman primates
are present to provide for their health
and well-being and to minimize odors,
draffs, ammonia levels, and moisture
condensation. Ventilation must be
provided by windows, door, vents, fans,
or air conditioning. Auxiliary
ventilation, such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature is 85° F (29.5”C) or
higher. The relative humidity maintained
must be at a level that ensures the
health and well-being of the animals
housed, as directed by the attending
veterinarian, iv accordarnce with
generally accepted professional and
husbandry practices.

(c) Lighting. Indoor heusing facilities
must be lighted well enongh to permit
routine inspection and cleaning of the
facility, and observation of the
nenhuman primates. Animal areas st
be provided a regular diurnal lighting
cycle of either natural er artificial Fight.
Lighting must be uniformly diffused
throughout animal facilities and provide
sufficient illumination to aid in
maintaining good housekeeping
practices, adequate cleaming, adequate
inspection of animals, and for the well-
being of the animals. Pvi enclosures
must be placed in the keusing facility so
as to protect the nenbeman primates
from excessive light.

§3.77 Shaliered housing facilities.

(@) Heating, cooling, and temperature.
The sheltered part ef sheftered housing
facilities must be sufficiently heated and
cooled when necessary te protect the
nonhuman primates from temperature
extremes, and to provide for their health
and well-being. The ambient
temperatuce in the shellered part of the
facility must not fall below 45° F (2.2° C)
and must not rise abeve 95° F {35° C}
when norhuman primates are present,
The ambient temperature mast be
maintwined at a level that ensures the
healih and well-being of the species
housed, as direeted by the attending
veterinarian, in accerdance with
generally accepted prefessional and
husbandry practices.

(b) Ventilation The sheltered pant of
sheltered animal facilities must be
sufficiently veniilated at sll times to

provide for the health and well-beiag of
nonhuman primates and to minimize
edurs; drafts, ammonia levels, and
moisture cendensation. Ventilation must
be prexided by windows, doors, vents,
fans, or air conditioning. Auxiliany
ventilation, such as fans, blowess, or air
conditioning; must be provided whez the
amdriernt temperature is 85 °F (205 °C) or
higher. The relative humidity maintained
must be-at a level that ensures the
heaith and well-being of the species
housed, as directed by the attending.
veterinarian, in accesdance with
generally acrepted professional and
hushandry practices,

(e} Lighting: The shellered pasnt of
sheltered housing facilities must be
lighted well enough to permit routine
inspection and cleaning of the facility,
and obaervation of the nonhuman
primates. Animal areas must be
previded. a regular diurnal lighting cyele
of either natural or artificial light.
Lighting must be uniformly diffused
throughout animeal facilities and provide
sufficient Hlumination to aid in
maintaining good houskeeping practices,
edequate cleaning, adequate inspection
of animals, acd: for the well-being of the
animals. Primary enclosures must be
placed in the housing facility so as to
protect the nonhuman primates from
excessive light,

(d) Shelter from the elemets.
Sheltered housing facilities for
monhuman primates nuist provide
adequate shelter from the elements at
all times. They must provide protection
from the sun, rain, snew, wind, and cold,
and from:any weather conditions that
ni&y OCCUr.

{e) Capacily; multiple shelisrs. Both
the sheltered part of sheltered housing
facilities:and any other necessary
shelter from: the elements must be
sufficiently large to proevide protection
comfortably to each: neshuman primate
housed in the facility. i aggressive or
dominant animals are housed in the
facility with other apimals there, must
be mulliple shelters or ether means te
enaure that each norhuman primate has
access ta shelter.

(£} Perimeter fence. The eutdoor azea
of a sheliered housing facility must be
enclosed by a fence that i@ of suffictent
height to keep unwanted species out.
Fences less than 6 feet high must be
approved by the Administrator. The
fence must be constructed so that it
proteets nonhuman primates by
preventing unautherized humans, and
animals the gize of dogs, skanks, and
raccoons, frem going through it or under
it andt having eontact with the:
nonhuman primates. It must be of
sufficient distance from the outside wall
or fence of the primary enclosure to

prevent physical contact between
animals inside the enclosure and outside
the perimeterfeace. Such fenees less
than 2 feet in distance frem the primary
enclosure must be approved by the
Administrater. A perimeten fence is not
required if:

(1} The outside walls of the prismary
enclosure are made of a sturdy, duzable
material suechs as conerate; weod; plastic,
metad, or glass, and are high enough and
constructed in a manner that prevents
contaet with or entry by humans and
animals that ave eutside the sheltered
housing facility; or

{2} The houging facitity is survounded
by a:matural barrier that resivicts the
nonhuman primates to the hoosing
facility and protects then fremr contact
with unautherized humans and anmimals
that are catside the sheltered housing
facility, and the Adminmistrator gives:
written permission.

(g) Public barriers. Fixed public
extritits housing nenhuman primates,
such: as zoos, must have a barrier
between the primary enclosure and the
publie at any time the public is present,
that prevents physical contact between
the public and the ronfuman prirnates.
Nonhuman primates used in trained
animal acts or iy uncaged public
exhibits must be under the divect control
and supervision ef an experienced
handier or trainer at all tmes when the
public is presest. Traized sochuman
pricwates may be permitted physica
comtact with the public; as allowed!
under § 2131, but orly if they are under
the direct contrel end supervision of an
experienced handler or trainer at alf
times during the contael

§3.78 CGutdocr housing faciities.

(a) Acclimetion: Qnly norhunan
primates that ave acclimaled to the
prevailing temperature and buaidity at
the outdoer heusing facility durviag the
time of year they are at the fagility, and
that can telerate the range of
tempezatures and climatic condiliens
known to ecenr at the: facility at that
tinve of year without siress or
discomfort, may be kept in outdoor
facilitias,,

th) Skeiter from the elements..
Outdoor housing facilities for nonhuman
primates must provide adequate shelter
from the elements at all times. It smst
provide profection from the sam, main,
snow, wind, and cold, and from any
weather canditions that may oceer. The
shelter mast provide beat to the:
noatuyman primates to preveat the
ambient temperatuce from falling below
45 °F (7.2 °C). emcept as directed: by the
atending veterinarian and in
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accordance with generally accepted
professional and husbandry practices.

(¢) Capacity; multiple shelters. The
shelter must be sufficiently large to
comfortably provide protection for each
nonhuman primates housed in the
facility. If aggressive or dominant
animals are housed in the facility with
other animals there must be multiple
shelters, or other means to ensure
protection for each nonhuman primate
housed in the facility.

(d) Perimeter fence. An outdoor
housing facility must be enclosed by a
fence that is of sufficient height to keep
unwanted species out, Fences less than
6 feet high must be approved by the
Administrator, The fence must be
constructed so that it protects
nonhuman primates by preventing
unauthorized humans, and animals the
size of dogs, skunks, and raccoons from
going through it or under it and having
contact with the nonhuman primates. It
must be of sufficient distance from the
outside wall or fence of the primary
enclosure to prevent physical contact
between animals inside the enclosure
and outside the perimeter fence. Such
fences less than 3 feet in distance from
the primary enclosure must be approved
by the Administrator. A perimeter fence
is not required if:

(1) The outside walls of the primary
enclosure are made of a sturdy, durable
material such as concrete, wood, plastic,
metal, or glass, and are high enough and
constructed in a manner that prevents
contact with or entry by humans and
animals that are outside the housing
facility; or

(2) The housing facility is surrounded
by a natural barrier that restricts the
nonhuman primates to the housing
facility and protects them from contact
with unauthorized humans and animals
that are outside the housing facility, and
the Administrator gives written
permission.

(e) Public barriers. Fixed public
exhibits housing nonhuman primates,
such as zoos, must have a barrier
between the primary enclosure and the
public at any time the public is present,
in order to prevent physical contact
between the public and the nonhuman
primates. Nonhuman primates used in
trained animal acts or in uncaged public
exhibits must be under the direct control
and supervision of an experienced
handler or trainer at all times when the
public is present. Trained nonhuman
primates may be allowed physical
contact with the public, but only if they
are under the direct control and
supervision of an experienced handler
or trainer at all times during the contact.

§3.79 Mobile or traveling housing
facllities.

(a) Heating, cooling, and temperature.
Mobile or traveling housing facilities
must be sufficiently heated and ccoled
when necessary to protect nonhuman
primates from temperature extremes
and to provide for their health and well-
being. The ambient temperature in the
traveling housing facility must not fall
below 45 °F (7.2 °C) and must not rise
above 95 °F (35 °C) when nonhuman
primates are present. The ambient
temperature must be maintained at a
level that ensures the health and well-
being of the species housed, as directed
by the attending veterinarian, and in
accordance with generally accepted
professional and husbandry practices.

(b) Ventilation. Traveling housing
facilities must be sufficiently ventilated
at all times when nonhuman primates
are present to provide for the health and
well-being of nonhuman primates and to
minimize odors, drafts, ammonia levels,
moisture condensation, and exhaust
fumes. Ventilation must be provided by
means of windows, doors, vents, fans, or
air conditioning. Auxiliary ventilation,
such as fans, blowers, or air
conditioning, must be provided when the
ambient temperature in the traveling
housing facility is 85 °F (29.5 °C) or
higher.

(c) Lighting. Mobile or traveling
housing facilities must be lighted well
enough to permit routine inspection and
cleaning of the facility, and observation
of the nonhuman primates. Animal areas
must be provided a regular diurnal
lighting cycle of either natural or
artifical light. Lighting must be uniformly
diffused throughout animal facilities and
provide sufficient illumination to aid in
maintaining good housekeeping
practices, adequate cleaning, adequate
inspection of animals, and for the well-
being of the animals. Primary enclosures
must be placed in the housing facility so
as to protect the nonhuman primates
from excessive light.

(d) Public barriers. There must be a
barrier between a mobile or traveling
housing facility and the public at any
time the public is present, in order to
prevent physical contact between the
nonhuman primates and the public.
Nonhuman primates used in traveling
exhibits, trained animal acts, or in
uncaged public exhibits must be under
the direct control and supervision of an
experienced handler or trainer at all
times when the public is present.
Trained nonhuman primates may be
allowed physical contact with the
public, but only if they are under the
direct control and supervision of an
experienced handler or trainer at all
times during the contact.

§3.8 Primary enclosures.

Primary enclosures for nonhuman
primates must meet the following
minimum requiremetns:

(a) General requirements. (1) Primary
enclosures must be designed and
constructed of suitable materials so that
they are structurally sound for the
species of nonhuman primates
contained in them. They must be kept in
good repair.

(2) Primary enclosures must be
constructed and maintained so that
they:

(i) Have no sharp points or edges that
could injure the nonhuman primates;

(ii) Protect the nonhuman primates
from injury;

(iii) Contain the nonhuman primates
securely and prevent accidental opening
of the enclosure, including opening by
the animal, and unauthorized release of
the nonhuman primates;

(iv) Keep other unwanted animals and
unauthorized individuals from entering
the enclosure or having physical contact
with the nonhuman primates;

(v) Enable the nonhuman primates to
remain dry and clean;

(vi) Provide shelter and protection
from extreme temperatures and weather
conditions that may be uncomfortable or
hazardous to the species of nonhuman
primate contained;

(vii) Provide sufficient shade to
shelter all the nonhuman primates
housed in the primary enclosure at one
time;

(viii) Provide the nonhuman primates
with easy and convenient access to
clean food and water;

(ix) Enable all surafces in contact with
nonhuman primates to be readily
cleaned and sanitized in accordance
with § 3.84(b)(3) of this subpart, or
replaced when worn or soiled;

(x) Have floors that are constructed in
a manner that protects the nonhuman
primates from injuring themeslves; and

{xi) Provide sufficient space for the
nonhuman primates to make normal
postural adjustments with freedom of
movement.

(b) Minimum space requirements.
Primary enclosures must meet the
minimum space requirements provided
in this subpart. These minimum space
requirements must be met even if
perches, ledges, swings, or other
suspended fixtures are placed in the
enclosure. Low perches and ledges will
be counted as part of the floor space.

(1) The minimum space that must be
provided to each nonhuman primate,
whether housed individually or with
other nonhuman primates, will be
determined by the typical weight of
animals of its species, except for
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branchiating species and great apes,?and

will be calculated by using the following
table: 3

Weight

Height

(em.)

(Undor 1)

(0.8

(1-3¥.
(3-10)

(76:2)
(76.2)

(10-15)

(@ra8y

(15-25)

(81.44)

{Over 25)

{213.35)

(2) Dealers, exhibitors, and research
facilities, including Federal research
facilities, must provide great apes
weighing over 110 [bs. (50 kg) an
additiomal velume of space in excess of
that reguired for group 6 animals as set
forth i paragraph (b}{1] of this section,
to allow for normal postural
adjustments.

(3] Innovative primary enclosures not
precisely meeting the floor area and
height requirements provided in
paragraph (b)(1) of this section, but that
do provide nonhuman primates with a
sufficient velume of space and the
opportunity to express species-typical
behavior, may be used at research
facilities whem approved by the
Committee, and by dealers and
exhibitors when approved by the
Administrator.

(4] In the case of rescarch facilities,
any exemptiom from these standards
must be reguired by a research proposal
or the judgment of the attending
veterinarian and must be approved by
the Committee. In the case of dealers
and exhibitors, amy exemption from
these standards mast be required in the
judgment of the veterinarian
and approved by the Administrator.

(5) When more than one nonhuman
primate iz housed i & primary
enclosure, the minfmum space
requivement for the enclosure is the sum
of the minimum floor azea space
required for each imdividual nonhaman
primate im the table in paragraph (b)(1)
of this section, and the minimum height
requirement for the largest nonhuman
primate housed in the enclosure.
Provided however, That mothers with

* The different species of nonhuman primates are
divided into six weight groups for determining
minimum space requirements, except that ail
brachiuting species of any weight ave grouped
logether aince they requits additicnal space to
engege i apecies-typical behasior. The grouping
provided is based upon the tygical weight for
various species and not on chunges associuted with
obesity, aging, ar pregmancy: Thesw conditions will
no_tbe conmulired! in determining @ soafbuman
primeie’s weight group ualkes e aimd is
obvisusly unable to make acrmal pusaival

sdjustioents and movements witfiim e primary

infants less than:6 meonths of age may be
maintained tegether in primary
enclosures that meet the floor area
space and height requirements of the
mother.

§ 2.81 Environment enhancement to
promote psychologica!l well-keing.

Dealers, exhibitors, and research
facilities must develop, document, and
follow a plan for environment
enhancement adequate to promote the
psycholegical well-being of nonhuman
primates. Such plan must be in
accordance withr the currently accepted
professional stendards as cited' in
appropriate professional journals or
reference guides, and as directed by the
attending veterinarian. This pfan must
be made available to APHIS, and, in the
case of research facilities, to officials of
any pertinent funding agency:

Provided, however: That the plan, as a
minimum, must address each of the
following:

(&) Sacial grouping. The environment
enhancement plan must include specific
provisions to address the social needs of
nonhuman primates of species known to
exist in social groups in nature. Such
specific provisions must be in
accordance with currently accepted
professional standards, as cited in
appropriate professional journals or
reference guides, and as directed by the
attending veterinarian. The plan may
provide for the following exceptions:

(1) i a nonhuman primate exhibits
viscious or overly aggressive behaviar,
or is debilitated as a result. of age or
other conditions {e.g,, arthritis), it shonld

be housed separately;

enclosure. Different species of prosimiane vary in
weight and slecid be grouped with their
appropriate weight granp. They kave not been
included it the weight table sincy different species
typically fall imfin diffierent weight' groups. Infants
and juveniles of certaim species ace substzatially
lower in weight than adults of thase species and
require the minimum: spaee requirements of lighter
weight species, uniess the animsd s obviously
unable ik molle vesmal postural adjirstments and
movements withim the primary enclosure.

2 Exampiles of the kinds of nonbuman: primates
typicaily included in each age group are:

(2) Nenhuman prizzates that have or
are suspected of having a contagious
disease must be isolated frem healthy
animals in the colony as directed by the
attending veterinarfan. When an entire
groap or room cf nonhuman primates is
known to have or believed to be
exposed fo an infections agent, the
group may be kept intact during the
process of diagnosis, treatement, and
control.

(3] Nonhuman primates may not be
housed with other species of primates or
animals unless they are compatible, do
not prevent access to food, water, or
shelter by individual animals, and. are
net known to be hazardaus to the health
and well-being of each ether.
Compatibifity of nonhuman primates
maust be determined in accordance with
generally accepted professional
practices and actual observations, as
directed by the attending veterinarian,
to ensure that the renhuman primates
are in fact compatible. Individually
housed nonhuman primates must be
able to see and hear nonhuman primates
of their own or compatible species
unless the attending veterinaivan
determines that it would endanger their
heaith, safety, or well-being;

(b} Environmental enrichment. The
physical environment in the primary
enclosures must be enriched by
providing means of expressing
noninjurious species-typical activities.
Species differences should be
considered when determining the type
of methads of enrichment. Examples of
envircnmendal enrichments include

providing perches, swings, mirrors, and

Group t—marmesets, marins, aovd infants (less
than 8 menifis of age) of varieus spesies.

Croup 2—capuching squirre! monkeys and
similar sizes species, and juveniles (§ monthe to 3
years of age} of varicus.species.

Group 3—macagues and Africase spucies.

Ceoup 4—male macaques and: lusge Afiizan.
species.

Group 5—babaons and nonbraciifting species
larger than 33.0 1bs. (15 kg.),

Group 8—great apes over 556.0 ibs. [25 kg:) except
as provided i poragraph: (b)2) of this secticn, and
branchiating species.
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other increased cage complexities;
providing objects to manipulate; varied
food items; using foraging or task-
oriented feeding methods; and providing
interaction with the care giver or other
familiar and knowledgeable person
consistent with personnel safety
precautions.

(c) Special considerations. Certain
nonhuman primates must be provided
special attention regarding enhancement
of their environment, based on the needs
of the individual species and in
accordance with the instructions of the
attending veterinarian. Nonhuman
primates requiring special attention are
the following:

(1) Infants and young juveniles;

(2) Those that show signs of being in
psychological distress through behavior
or appearance;

(3) Those used in research for which
the Committee-approved protocol
rquires restricted activity;

(4) Individually housed nonhuman
primates that are unable to see and hear
nonhuman primates of their own or
compatible species; and

(5) Great apes weighing over 110 1bs.
(50 kg). Dealers, exhibitors, and research
facilities must include in the
environment enhancement plan special
provisions for great apes weighing over
110 lbs. (50 kg), including additional.
opportunities to express especies-typical
behavior.

(d) Restraint devices. Nonhuman
primates must not be maintained in
restraint devices unless required for
health reasons as determined by the
attending veterinarian or by a research
proposal approved by the Committee at
research facilities. Maintenance under
such restraint must be for the shortest
period possible. In instances where
long-term (more than 12 hours) restraint
is required, the nonhuman primate must
be provided the opportunity daily for
unrestrained activity for at least one
continuous hour during the period of
restraint, unless continuous restraint is
required by the research proposal
approved by the Committee at research
facilities.

(e) Exemptions. (1) The attending
veterinarian may exempt individual
nonhuman primates from participation
in the environment enhancement plan
because of their health or condition, or
in consideration of their well-being, The
basis of the exemption must be recorded
by the attending veterinarian for each
nonhuman primate. Unless the basis for
the exemption is a permanent condition,
the exemption must be reviewed at least
every 30 days by the attending
veterinarian.

(2) For a research facility, the
Committee may exempt certain

individual nonhuman primates from
participation in some or all of the
otherwsie required environment
enhancement plans for scientific
reasons set forth in the research
proposal. The basis of the exemption
shall be documented in the approved
proposal and must be reviewed at
appropriate intervals as determined by
the Committee, but not less than
annually.

(3) Records of any exemptions must
be maintained by the dealer, exhibitor,
or research facility and must be made
available to USDA officials of any
pertinent funding Federal agency upon
request.

Animal Health and Husbandry
Standards

§3.92 Feeding.

(a) The diet for nonhuman primates
must be appropriate for the species, size,
age, and condition of the animal, and for
the conditions in which the nonhuman
primate is maintained, according to
generally accepted professional and
husbandry practices and nutritional
standards. The food must be clean,
wholesome, and palatable to the
animals. It must be of sufficient quantity
and have sufficient nutritive value to
maintain a healthful condition and
weight range of the animal and to meet
its normal daily nutritional
requirements.

(b) Nonhuman primates must be fed at
least once each day except as otherwise
might be required to provide adequate
veterinary care. Infant and juvenile
nonhuman primates must be fed as often
as necessary in accordance with
generally accepted professional and
husbandry practices and nutritional
standards, based upon the animals' age
and condition.

(c) Food and food receptacles, if used,
must be readily accessible to all the
nonhuman primates being fed. If
members of dominant nonhuman
primate or other species are fed together
with other nonhuman primates, multiple
feeding sites must be provided. The
animals must be observed to determine
}ha:! all receive a sufficient quantity of

ood.

(d) Food and food receptacles, if used,
must be located so as to minimize any
risk of contamination by excreta and
pests. Food receptacles must be kept
clean and must be sanitized in
accordance with the procedures listed in
§ 3.84(b)(3) of this subpart at least once
every 2 weeks. Used food receptacles
must be sanitized before they can be
used to provide food to a different
nonhuman primate or social grouping of
nonhuman primates. Measures must be

taken to ensure there is no molding,
deterioration, contamination, or caking
or wetting of food placed in self-feeders.

§ 3.3 Watering.

Potable water must be provided in
sufficient quantity to every nonhuman
primate housed at the facility. If potable
water is not continually available to the
nonhuman primates, it must be offered
to them at least twice daily for periods
of at least 1 hour each time, unless
otherwise required by the attending
veterinarian, or as required by the
research proposal approved by the
Committee at research facilities. Water
receptacles must be cleaned and
sanitized in accordance with methods
provided in § 3.84(b)(3) of this subpart at
least once every 2 weeks or as often as
necessary to keep them clean and free
from contamination. Used water
receptacles must be sanitized before
they can be used to provide water to a
different nonhuman primate or social
grouping of nonhuman primates.

§3.84 Cleaning, sanitization,
housekeeping, and pest control.

(a) Cleaning of primary enclosures.
Excreta and food waste must be
removed from inside each indoor
primary enclosure daily and from
underneath them as often as necessary
to prevent an excessive accumulation of
feces and food waste, to prevent the
nonhuman primates from becoming
soiled, and to reduce disease hazards,
insects, pests, and odors. Dirt floors,
floors with absorbent bedding, and
planted areas in primary enclosures
must be spot-cleaned with sufficient
frequency to ensure all animals the
freedom to avoid contact with excreta,
or as often as necessary to reduce
disease hazards, insects, pests, and
odors. When using water to clean the
primary enclosure, whether by hosing,
flushing, or other method, a stream of
water must not be directed at a
nonhuman primate. When steam is used
to clean the primary enclosures,
nonhuman primates must be removed or
adequately protected to prevent them
from being injured. Perches, bars, and
shelves must be kept clean and replaced
when worn. If the species of the
nonhuman primates housed in the
primary enclosure engages in scent
marking, hard surfaces in the primary
enclosure must be spot-cleaned daily.

(b) Sanitization of primary enclosures
and food and water receptacles. (1) A
used primary enclosure must be
sanitized in accordance with this section
before it can be used to house another
nonhuman primate or group of
nonhuman primates.
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{2) Indoor primary enclesures must be
sanitized at least once every 2 weeks
and as often as necessary to prevent an
excessive accumulation of dirt, debris,
waste, food waste, excreta, or disease
hazard, using one of the methods
preseribed in paragraph (b)(3) of this
section. However, if the species of
nonhuman primates housed in the
primary enclosure engages in scent
marking, the primary enclosure must be
sanitized are regular intervals
determined in accordance with
generally accepted professional and
husbandry practices.

(3) Hard surfaces of primary
enclosures and food and water
receptacles must be sanitized using one
of the following methods:

(i) Live steam under pressure;

(i) Washing with hot water (at least
180 °F (82.2 °C)) end soap or detergent,
such as in a mechanical cage washer;

(iii) Washing all sciled surfaces with
appropriate detergent solutions or
disinfectants, or by using a combination
detergent/disinfectant product that
accomplishes the same purpose, with a
thorough cleaning of the surfaces to
remove organic material, so as to
remove all organic material and mineral
buildup, and to provide sanitization
followed by a clean water rinse.

(4) Primary enclosures containing
material that cannot be sanitized using
the methods provided in paragraph
(b){3) of this section, such as sand,
gravel, dirt, absorbent bedding, grass, or
planted areas, must be sanitized by
removing the contaminated material as
necessary to prevent odors, diseases,
pest, insects, and vermin infestation.

(c) Housekeeping for premises.
Premises where housing facilities are
located, including buildings and
surrounding grounds, must be kept clean
and in good repair in order to protect the
nenhuman primates from injury, to
facilitate the husbandry practices
required in this subpart, and to reduce
or eliminate breeding and living areas
for rodents, pests, and vermin. Premises
must be kept free of accumulations of
trash, junk, waste, and discarded matter.
Weeds, grass, and bushes must be
controlled so as to facilitate cleaning of
the premises and pest control.

(d) Pest control. An effective program
for control of insects, external parasites
affecting nonhuman primates, and birds
and mammals that are pests, must be
established and maintained so as to
promote the health and well-being of the
ariimals and reduce contamination by
pests in animal areas.

§3.85 Empioyees.

Every person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,

and 3) maintaining nonhuman primates
must have enough employees to carry
out the level of husbandry practices and
care required in this subpart. The
employees who provide husbandry
practices and care, or handle nonhuman
primates, must be trained and
supervised by an individual who has the
knowledge, background, and experience
in proper husbandry and care of
nonbuman primates to supervise others,
The employer must be certain that the
supervisor can perform to these
standards.

Transportation Standards

§3.88 Consignments to carriers and
intermediate handlers.

(a) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce more than 4
hours before the scheduled departure
time of the primary conveyance on
which the animal is to be transported.
However, a carrier or interediate
handler may agree with anyone
consigning a nonhuman primate to
extend this time by up to 2 hours.

(b) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless they are
provided with the name, address,
telephone number, and telex number, if
applicable, of the consignee.

(c) Carriers and intermediate handlers
must not accept a nonhuman primate for
transpoert in commerce unless written
instructions concerning in-transit food
and water requirements for each
nonhuman primate in the shipment are
securely attached to the outside of its
primary enclosure in a manner that
makes them easily noticed and read.,

(d) Carriers and intermediate handlers
must not accept a nonhuman primate for
trangport in commerce unless the
consignor certifies in writting to the
carrier or intermediate handler that the
nonhuman primate was offered food
during the 12 hours and water during the
4 hours before delivery to the carrier or
intermediate handler, and specifies the
date and time the nonhuman primate
was last offered food and water. A copy
of the certification must accompany the
nonhuman primate to its destination and
must include the following information
for each nonhuman primate:

(1) The consignor's name and address;

(2) The species of nonhuman primate;

(3) A statement by the consignor
certifying that each nonhuman primate
contained in the primary enclosure was
offered food during the 12 hours and
water during the 4 hours before delivery
to the carrier or intermediate handler,
and the date and time food and water
was last offered; and

{4) The consignor's signature and the
date and time the certification was
signed.

{e) Carriers and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless the
primary enclosure meets the
requirements of § 3.87 of this subpart, or
the consignor certifies in writing to the
carrier or intermediate handler that the
primary enclosure meets the
requirements of § 3:87 of this subpart.
Even if the consignor provides this
certification, a carrier or intermediate
handler must not accept a nonhuman
primate for transport if the primary
enclosure is obviously defective or
damaged and cannot reasonably be
expected to safely and comfortably
contain the nonhuman primate without
suffering or injury. A copy of the
certification must accompany the
nonhuman primate to its destination and
must include the following information
for each primary enclosure:

(1) The cosignor's name and address;

(2) The number of nonhuman primates
contained in the primary enclosure;

(3). The species of nonhuman primate
contained in the primary enclosure;

(4) A statement by the cosignor
certifying that each primary enclosure in
the shipment meets the USDA standards
for primary enclosures contained in
§ 3.87 cof this subpart; and

{5) The cosignor's signature and the
date the certification was signed.

(f} Carriera and intermediate handlers
must not accept a nonhuman primate for
transport in commerce unless their
holding area and cargo facilities meet
the minimum temperature requirements
provided in §8§ 3.90 and 3.91 of this
subpart, or unless the cosignor provides
them with a certificate signed by a
veterinarian and dated no more than 10
days before delivery of the animal to the
carrier or intermediate handler for
transport in commerce, certifying that
the animal is acclimated to temperatures
lower than those that are required in
§§ 3.90 and 3.91 of this subpart. Even if
the carrier or intermediate handler
receives this certificalion, the
temperatures the nonhuman primate is
exposed to while in the carrier's or
intermediate handler's custody must not
be lower than the minimum temperature
specified by the veterinarian in
accordance with paragraph (f)(4) of this
section, and must be reasonably within
the generally and professionally
accepted temperature range for the
nonhuman primate, as determined by
the veterinarian, considering its age,
condition, and species. A copy of the
certification must accompany the
nonhuman primate to its destination and
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must iaclude the following information
for each primary enclosure:

(1) The cosignor’s name and address;

{2} The nomber of nonhuman primates
contained in the primary enclosure;

(3) The species of nonhuman primate
contained in the primary enclosure;

{4] A statement by a velerinarian that
to the best of his or her knowledge, each
of the nonhuman primates contained in
the primary enclosure is acclimated to
air temperatures lower than 45° F (7.2°
C}, but not lower than a minimum
temperatare specified on the certificate
based on the generally and
profeasionally accepted temperature
range for the nonhuman primate
considering its age, condition, and
species; and

{5) The veterinarian's signature and
the date the certification was signed.

(8) When a primary enclosure
containing a nonhuman primate has
arrived at the animal holding area of a
terminal facility after transport, the
carrier or intermediate handler must
attempt to notify the consignee upen
arrival and at least once in every 6-hour
peried after arrival. The time, date, and
riethod of each attempted notification
and the actual notification of the
consignee, and the name of the person
who notifies or attempts to notify the
consignee must be writien on the
carrier’s or intermediate handler's copy
of the shipping document and on the
copy that eccompanies the primary
enclosure. If the consignee cannot be
notified within 24 hours after the
nonhuman primate has arrived at the
terminal facility, the carrier or
intermediate handler must return the
animal to the consignor or to whomever
the consignor designates. If the
consignee is notified of the arrival and
does not take physical delivery of the
nonhuman primate within 48 hours after
arrival of the nonhuman primate, the
carrier or intermediate handler must
return the animal to the consignor or to
whomever the consignor designates. The
carrier or intermediate handler must
continue lo provide proper care, feeding,
and housing te the nonhuman primate,
and maintain the nonhuman primate in
accordance with generally accepted
professional and husbandry practices
until the consignee accepts delivery of
the nonhuman primate or until it is
returned to the consignor or to
whomever the consignor designates. The
carrier or intermediate handler must
obligate the consignor to reimburse the
carrier or intermediate handler for the
cost of return transportation and care.

§3.87 Primary enclosures used to
transport nonhuman primates.

Any person subject to the Animal
Welfare regulations (3 CFR parts 1, 2,
and 3) must not transport or deliver for
transport in commerce 8 nonhuman
primate unless it is contained in a
primary enclosure, such as a
compartment, transport cage, carton, or
crate, and the following requirements
are met:

(2} Construction of primary
enclosures. Primary enclosures used to
transport nonhuman primates may be
connected or attached to each other and
must be constructed so that:

(1) The primary enclosure is strong
enough to contain the nonhumen
primate securely and comfortably and to
withstand the normal rigors of
transportation;

(2) The interior of the enclosure has
no sharp points or edges and no
protrusions that could injure the animal
contained in it

(3) The nonhuman primate is at all
times securely contained within the
enclosure and cannot put any part of its
body outside the enclosure in a way ihat
could result in injury to the animal, or to
persons or animals nearby;

(4) The nonhuman primate can be
easily and quickly removed from the
enclosure in an emergency;

(5) The doors or other closures that
provide access into the enclosure are
secured with animal-proof devices that
prevent accidenial opening of the
enclosure, including opening by the
nonhuman primate;

(8) Unless the enclosure is
permenently affixed to the conveyance,
adequate devices such as handles or
handholds are provided on its exterior,
and enable the enclosure to be lifted
without tilting it, and ensure that anyone
handling the enclosure will not come
into physical contact with the animal
contained inside;

(7) Any material, treatment, paint,
preservative, or other chemical used in
or on the enclosure is nontoxic to the
animal and not harmful to the health or
well-being of the animal;

(8) Proper ventilation is provided to
the nonhuman primate in accordance
with paragraph (c) of this section;

(9) Ventilation openings are covered
with bars, wire mesh, or smooth
expanded metal having air spaces; and

{10) The primary enclosure has a
solid, leak-proof bottom, or a removable,
leak-proof collection tray under a
slatted or wire mesh floor that prevents
seepage of waste products, such as
excreta and body fluids, outside of the
enclosure. If a slatted or wire mesh floor
is used in the enclosure, it must be
designed and constructed so that the

animal cannot put any part of its body
between the slats or through the holes in
the mesh. It must contain enough
previously unused litter to absorb and
cover excreta. The litter must be of a
suitably absorbent material that is safe
and nontoxic to the nonhuman primate
and is appropriate for the species
transported in the primary enclosure.

(b} Cleaning of primary enclosures. A
primary enclosure used to hold or
transport nonhuman primates in
commerce must be cleaned and
ganitized before each use in accordance
with the methods provided in § 3.84{b}{3)
of this subpart.

(c) Ventilation. (1) If the primary
enclosure is movable, ventilation
openings must be constructed in one of
the following ways:

(i) If ventilation openings are located
on two oppogite walls of the primary
enclosure, the openings on each wall
must be at least 18 percent of the total
surface area of each such wall and be
located above the midline of the
enclosure; or

(i} If ventilation openings are located
on all four walls of the primary
enclosure, the opening on every wall
must be at least 8 percent of the total
surface area of each such wall and be
located above the middle of the
enclosure.

(2) Unless the primary enclosure is
permanently affixed te the conveyance,
projecting rims or similar devices must
be located on the exterior of each
enclosure wall having & ventilation
opening, in order to prevent obatruction
of the openings. The projecting rims or
similar devices must be large enough to
provide a minimum air circulation space
of 0.75 inches (1.9 centimeters} between
the primary enclosures and anything the
enclosure is placed against.

(3) If a primary enclosure is
permanently affixed to the primary
conveyance so that there is only a front
ventilation opening for the enclosure,
the primary enclosure must be affixed to
the primary conveyance in such a way
that the front ventilation opening cannot
be blocked, and the front ventilation
opening must open directly to an
unobstructed aisle or passageway inside
of the conveyance. The ventilization
opening must be at least 90 percent of
the total area of the front wall of the
enclosure, and must be covered with
bars, wire mash, or smooth expanded
metal having air spaces.

(d) Compatibility. (1) Only one live
nonhuman primate may be transported
in a primary enclosure, except as
follows:

(i) A mother and her nursing infant
may be transported together;
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(ii) An established male-female pair or
family group may be transported
together, except that a female in esturus
must not be transported with a male
nonhuman primate;

{iii) A compatible pair of juveniles of
the same species that have not reached
puberty may be transported together.

(2) Nonhuman primates of different
species must not be transported in
adjacent or connecting primary
enclosures.

(e) Space requirements. Primary
enclosures used to transport nonhuman
primates must be large encugh so that
each animal contained in the primary
enclosure has enough space to turn
around freely in a normal manner and to
sit in an vpright, hands down position
without its head touching the top of the
enclosure. However, certain larger
species must be restricted in their
movements, in accordance with
professionally accepted standards of
care, when greater freedom of
movement would be dangerous to the
animal, its handler, or to other persons.

(f) Marking and labeling. Primary
enclosures, other than those that are
permanently affixed to a conveyance,
must be clearly marked in English on the
top and on one or more sides with the
words “Wild Animals,” or “Live
Animals,” in letters at least 1 inch (2.5
cm.) high, and with arrows or other
markings to indicate the correct upright
position of the primary enclosure.
Permanently affixed primary enclosures
must be clearly marked in English with
the words “Wild Animals" or “Live
Animals,” in the same manner.

(8) Accompanying documents and
records. Shipping documents that must
accompany shipments of nonhuman
primates may be held by the operator of
the primary conveyance, for surface
transportation only, or must be securely
attached in a readily accessible manner
to the outside of any primary enclosure
that is part of the shipment, in a manner
that allows them te be detached for
examination and securely reattached,
such as in a pocket or sleeve.
Instructions for food and water and for
administration of drugs, medication, and
other special care must be attached to
each primary enclosure in a manner that
makes them easy to notice, to detach for
examination, and to reattach securely.

§3.88 Primary conveyances (motor
vehicle, rail, air, and marine).

(a) The animal cargo space of primary
conveyances used to transport
nonhuman primates must be designed,
constructed, and maintained in a
manner that at all times protects the
health and well-being of the animals
transported in it, ensures their safety

and comfort, and prevents the entry of
engine exhaust from the primary
conveyance during transportation.

(b) The animal cargo space must have
a supply of air that is sufficient for the
normal breathing of all the animals
being transported in it.

(c) Each primary enclosure containing
nonhuman primates must be positioned
in the animal cargo space in a manner
that provides protection from the
elements and that allows each
nonhuman primate enough air for
normal breathing.

(d) During air transportation, the
ambient temperature inside a primary
conveyance used to transport nonhuman
primates must be maintained at a level
that ensures the health and well-being of
the species housed, in accordance with
generally accepted professional and
husbandry practices, at all times a
nonhuman primate is present.

(e) During surface transportation, the
ambient temperature inside a primary
conveyance used to transport nonhuman
primates must be maintained between
45 °F (7.2° C) and 85 °F (30° C) at all
times a nonhuman primate is present.

(f) A primary enclosure containing a
nonhuman primate must be placed far
enough away from animals that are
predators or natural enemies of
nonhuman primates, whether the other
animals are in primary enclosures or
not, so that the nonhuman primate
cannot touch or see the other animals.

(g) Primary enclosures must be
positioned in the primary conveyance in
a manner that allows the nonhuman
primates to be quickly and easily
removed from the primary conveyance
in an emergency.

(h) The interior of the animal cargo
space must be kept clean.

(i) Nonhuman primates must not be
transported with any material,
substance (e.g., dry ice), or device in a
manner that may reasonably be
expected to harm the nonhuman
primates or cause inhumane conditicns.

§ 3.89 Food and water requirements.

(a) Each nonhuman primate that is 1
year of age or more must be offered
food * at least once every 24 hours. Each
nonhuman primate that is less than 1
year of age must be offered food at least
once every 12 hours. These time periods
apply to dealers, exhibitors, and
research facilities, including Federal
research facilities, who transport
nonhuman primates in their own
primary conveyances, starting from the

* Proper food for purposes of this section is
described in § 3.82 of this subpart, with the
necessities and circumstances of the mode or travel
taken into account,

time the nonhuman primate was last
offered food before transportation was
begun. These time periods apply to
carriers and intermedizate handlers
starting from the date and time stated on
the certification provided under § 3.86{d)
of this subpart. Each nonhuman primate
must be offered food within 12 hours
before being transported in commerce.
Consignors who are subject to the
Animal Welfare regulations (8 CFR
parts 1, 2, and 3) must certify that each
nonhuman primate was offered food
within the 12 hours preceding delivery of
the nonhuman primate to a carrier or
intermediate handler for transportation
in commerce, and must certify the date
and time of the feeding, in accordance
with § 3.86{d) of this subpart.

(b) Each nonhuman primate must be
offered potable water during the 4 hours
immediately preceding the beginning of
its transportation in commerce, and
every 12 hours thereafter. This time
period applies to dealers, exhibitors,
and research facilities, including Federal
research facilities, who transport
nonhuman primates in their own
primary conveyances, starting from the
time the nonhuman primates was last
offered potable water before being
transported in commerce. This time
peried applies to carriers and
intermediate handlers starting from the
date and time stated on the certification
provided under § 3.86{d) of this subpart.
Consignors whe are aubject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must certify that each
nonhuman primate was offered potable
water within 4 hours before being
transported in commerce, and must
certify the date and time the water was
offered, in accordance with § 3.86(d) of
this subpart.

(c) Any dealer, exhibitor, or research
facility, including a Federal research
facility, cffering a nonhuman primate to
a carrier or intermediate handler for
transportation in commerce must
securely attach to the outside of the
primary enclosure used for transporting
the nonhuman primate, written
instructions for the in-transit food and
water requirements of the nonhuman
primate(s) contained in the enclosure.
The instructions must be attached in a
manner that makes them easily noticed,
detached and returned to the enclosure.

(d) Food and water receptacles must
be securely attached inside the primary
enclosure and placed so that the
receptacles can be filled from outside of
the enclosure without opening the door.
Food and water receptacies must be
designed, constructed, and installed sc
that a nonhuman primate cannot leave
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the primary enclosure through the food
or water opening.

§ 3.0 Care in transit.

(a) Surface transportation {ground
and water). Any person subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) transporting nonhuman
primates in commerce must ensure that
the operator of the conveyance or a
person accompanying the operator of
the conveyance observes the nonhuman
primates as often as circumstances
allow, but not less than once every 4
hours, to make sure that they have
sufficient air for norma! breathing, that
the ambient temperature is within the
limits provided in § 3.88{d)} of this
subpari, and that all other applicable
standards of this subpart are being
complied with. The regulated person
transporting the nonhuman primates
maust ensure that the operator or the
person accompanying the operator
determines whether any of the
nonhuman primates are in obvious
physcial distress, and cbtains any
veterinary care needed for the
ronhuman primates at the closest
available veterinary facility.

(b) Air transportation. During air
transportation of nonhuman primates, it
is the responsibility of the carrier to
observe the nonhuman primates as
frequently as circumstances allow, but
not less than once every 4 hours if the
animal cargo area is accessible during
flight. If the animal cargo area is not
accessible during flight, the carrier must
observe the nonhuman primates
whenever they are loaded and unleaded
and whenever the animal cargo space is
otherwise accessible to make sure that
the nonhuman primates have sufficient
air for normal breathing, that the
ambient temperature is within the limits
provided in § 3.88(d) of this subpart, and
that all other applicable standards of
this subpart are being complied with.
The carrier must determine whether any
of the nonhuman primates is in obvious
physical distress, and arrange for any
needed veterinary care for the
nonhuman primates as soon as possible.

(c) If a nonhuman primate is obviously
ill, injured, or in physical distress, it
must not be transported in commerce,
except to receive veterinary care for the
condition.

(d) During transportation in
commerce, a nonhuman primate must
not be removed from its primary
enclosure unless it is placed in another
primary enclosure or a facility that
meets the requirements of § 3.80 or
§ 3.87 of this subpart. Only persons who
are experienced and authorized by the
shipper, or autherized by the eonsignor
or the consignee upon delivery, if the

animal is consigned for transportation,
may remove nonhuman primates from
their primary enclosure during
transportation in commerce, unless
required for the health or well-being of
the animal.

(e) The transportation regulations
contained in this subpart must be
complied with until a consignee takes
physical delivery of the animal if the
animal is consigned for transportation,
or until the animal is returned to the
consignor.

§3.81 Terminal facilities.

(a) Placement. Any persons subject to
the Animal Welfare regulations (9 CFR
parts 1, 2, and 3) must not commingle
shipments of nonhuman primates with
inanimate cargo or with other animals in
animal holding areas of terminal
facilities. Nonhuman primates must not
be placed near any other animals,
including other species of nonhuman
primates, and must not be able to touch
or see any other animals, including other
species of nonhuman primates.

(b) Cleaning, sanitization, and past
control. All animal holding areas of
terminal facilities must be cleaned and
sanitized in a manner prescribed in
§ 3.84(b)(3) of this subpart, as often as
necessary to prevent an accumulation of
debris or excreta and to minimize
vermin infestation and disease hazards.
Terminal facilities must follow an
effective program in all animal holding
areas for the control of insects,
ectoparasites, and birds and mammals
that are pests of nonhuman primates.

(c) Ventilation. Ventilation must be
provided in any animal holding area in a
terminal facility containing nonhuman
primates by means of windows, doors,
vents, or air conditioning. The air must
be circulated by fans, blowers, or air
conditioning 8o as to mimimize drafts,
odors, and moisture condensation.
Auxiliary ventilation, such as exhaust
fans, vents, fans, blowers, or air
conditioning, must be used in any
animal holding area containing
nonhuman primates when the ambient
temperature is 75 °F (23.9 °C) or higher.

{d) Temperature. The ambient
temperature in an animal holding area
containing nonhuman primates must not
fall below 45 °F (7.2 °C) or rise above 85
°F [29.5 *C) at any time nonhuman
primates are present. The ambient
temperature must not rise above 75 °F
{23.9 °Cj for more than four consecutive
hours at any time nonhuman primates
are present. The ambient temperature
must be measured in the animal holding
area by the carrier, intermediate
handler, or a person transporting
nonhuman primates who is subject to
the Animal Welfare regulations (8 CFR

parts 1, 2, and 3}, outside any primary
enclosure containing a nonhuman
primate at a point not more than 3 feet
(0.91 m.) away from an outside wall of
the primary enclosure, on a level that is
even with the enclosure and
approximately midway up the side of
the enclosure.

(e) Shelter. Any person subject to the
Animal Welfare regulations (9 CFR
parts 1, 2, and 3) holding a nonhuman
primate in an animal holding area of a
terminal facility must provide the
following:

(1) Skelter from sunlight and extreme
heat. Shade must be provided that is
sufficient to protect the nonhuman
primate from the direct rays of the sun.

(2) Shelier from rain or snow.
Sufficient protection must be provided
to allow nonhuman primates to remain
dry during rain, snow, and other
precipitation.

(f) Duration. The length of time any
person subject to the Animal Welfare
regulations can hold a nonhuman
primate in an animal holding area of a
terminal facility upon arrival is the same
as that provided in § 3.86{g) of this
subpart.

§3.92 Handling.

(a) Any person subject to the Animal
Welfare regulations (9 CFR parts 1, 2,
and 3) who moves (including loading
and unloading) nonhuman primates
within, to, or from the animal holding
area of a terminal facility or a primary
conveyance must do so as quickly and
efficiently as possible, and must provide
the following during movement of the
ronhuman primate:

(1) Shelter from sunlight and extreme
heat. Sufficient shade must be provided
to protect the nonhuman primate from
the direct rays of the sun. A nonhuman
primate must not be exposed to an
ambient temperature above 85 °F (28.5
°C) for a period of more than 45 minutes
while being moved to or from a primary
conveyance or a terminal facility. The
ambient temperature must be measure
in the manner provided in § 3.91(d) of
this subpart.

(2) Shelter from rain or snow.
Sufficient protection must be provided
to allow nonbhuman primates to remain
dry during rain, snow, and other
precipitation.

(3) Shelter from cold temperatures.
Transporting devices on which
nonhuman primates are placed to move
them must be covered to protect the
animals when the outdcor temperature
falls below 45 °F (7.2 °C). A nonhuman
primate must not be exposed to an
ambient air temperature below 45° F (7.2
*C) for a period of more than 45 minutes,
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unless it is accompanied by a certificate
of acclimation to lower temperatures as
provided in § 3.86(f) of this subpart. The
ambient temperature must be measured
in the manner provided in § 3.91(d) of
this subpart.

(b} Any person handling a primary
enclosure containing a nonhuman
primate must use care and must avoid
ceusing physical harm or emotional
distress to the nonhuman primate.

(1) A primary enclosure containing a
nonhuman primate must net be placed
on unattended conveyor belts or on
elevated conveyor belts, such as
baggage claim conveyor belts and

inclined conveyor ramps that lead to
baggage claim areas, at any time; except
that a primary enclosure may be placed
on inclined conveyor ramps used to load
and unload aircraft if an attendant is
present at each end of the conveyor belt.

(2) A primary enclosure containing a
nonhuman primate must not be tossed,
dropped, or needlessly tilted, and must
not be stacked in a manner that may
reasonably be expected to result in its
falling. It must be handled and
positioned in the manner that written
instructions and arrows on the outside
of the primary enclosure indicate.

{c) This section applies to movement
of a nonhuman primate from primary
conveyance to primary conveyance,
within a primary conveyance or
terminal facility, and to or from a
terminal facility or a primary
conveyance.

Done in Washington, DC, this 10th day of
August 1990,

James W. Gloszer,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 80-19223 Filed 8-14-90; 8:45 am]
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